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_ Dr. Berkovits, professor of philosophy at the Hebrew 
Theological College in Skokie, Illinois, here ad- | 
dresses himself to the important problem of defining 
the constants by which we may judge the Jewishness 
of a philosophy, and the area of. freedom granted to 
the Jewish thinker. A well-Known author and an 
acknowledg&/ authority in his field, Dr. Berkovits’ 
article on “Reconstructionist Theology: A Critical 
Evaluation,” in our Fall 1959 issue, has been widely 

discussed and acclaimed. 
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WHAT IS JEWISH PHILOSOPHY? 


I 


Several years ago, a reviewer of a standard work on Jewish 
philosophy took its author to task for not having included Spi- 
noza in his presentation as one of the major links in the chain 
of the philosophy of Judaism. Such criticism is a far cry from 
the days in the past century and in the early part of the present 
one when Jewish scholars refused to speak of Jewish philosophy 
and saw in the thoughts of a Saadia Gaon and a Maimonides 
only variations on the themes of the Kalam and Arabic Aristot- 
elianism. A resurgent national pride of our own days is only 
too willing to claim as Jewish the achievements of any great 
man of Jewish descent; just as the spineless assimilationism of 
_ the past generation was only too anxious to disclaim character- . 
istic marks of Jewishness wherever it could be done with the 
least semblance of plausibility. However, the question as to the 
authentic criteria of Jewish philosophy cannot be answered by ~ 
the varying moods of the contemporary Jew. Whatever the 
significance of the mood of a time may be, it requires no thor- 
ough investigation to know with certainty-that, for example, the 
inclusion of Henri Bergson in a survey of Jewish philosophy, 
as was done a few years ago by the editors of a massive volume © 
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about Jews, is a sign of emotional coarseness and intellectual — 
confusion. 
_ No doubt a case may be made out for the Jewish elements 
| in the thought of Spinoza and even in that of Bergson; just as 
| an even stronger case may be made out for the assertion that 
most of the key ideas in the philosophy of Maimonides were 
borrowed from Arabic Aristotelianism. Yet, there can be no 
@question that Maimonides was a Jewish philosopher, whereas 
the same thing will not be so rcadily affirmed about either Spi- 
noza or Bergson. At times, the thoughts of a man may betray 
Jewish origins, but his path will hardly be recognizable as that 
of a Jewish thinker; at others, the thoughts may well be of foreign 
extraction, yet the path of the man will be unquestionably 
Jewish. 
An extremely intriguing example of this latter possibility is 
the case of Ibn Gabirol. For centuries his philosophical work 
was known only in a Latin translation as Fons Vitae. The name 
of the author having been corrupted into Avicebron, the work 
served as a kind of textbook of Christian scholasticism. The 
contents of the work revealed no recognizable Jewish traits. 
Not until the middle of the nineteenth century was it discovered 
that the mysterious Avicebron was none other than the genius 
of Jewish poetry, Shlomo Ibn Gabirol. How are we to relate 
this undoubtedly great Jewish soul to a philosophy bearing so 
little signs of Jewishness that for many centuries its author was 
thought to have been either a Christian or a Moslem or — per- 
haps — a pious heathen? | 
The truth, of course, is that the history of Jewish philosophy 
ae reflects the philosophies of all ages and of all lands in which 
| the Jewish people lived and thought. From the philosophy of 
Plato to the latest fashion in existentialism, the various schools 
of thought are all represented in Jewish philosophy, as they 
are also represented in every other national or regional philos- 
ophy of the Western world. In a way, this is unavoidable. Phil- 
osophical inquiry is a human pursuit and man is always time- 
and-place conditioned. Any Jew who ever attempts to give a 
philosophical account of Judaism cannot but work ‘with the _ 
philosophical equipment of his own times. He must make use - 
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of the tools of logic which are at hand, of the epistemological 


concepts and metaphysical ideas which are accessible to him. 
When, in the tenth century, Saadia Gaon set out to provide in- 
tellectual certitude for the traditional doctrines of Judaism, he 
could only do so by making use of the philosophy he knew; 
just as many centuries later, when Herman Cohen wrote hijs 
The Religion of Reason etc., nothwithstanding his deep admira- 
tion for Maimonides, he could not be expected to offer a phi- 
losophy of Judaism in terms of the outdated categories of Aris- 
totle. It was inescapable that his chef d’oeuvre on Judaism should 
be conceived in terms of a Kantianism which he himself con- 
sidered the valid philosophical system of the day. 

We are faced here with a paradoxical situation. The very 
ambition of the thinker to provide a true and convincing phi- 
losophy of Judaism makes his work always relative, i.e. 
temporal, and, therefore of only passing validity. Notwithstand- 
ing Hegel, there is no final and eternal philosophy. Every thinker 
in-the history of Jewish philosophy interpreted Judaism in the 
categories of thought of his own generation. All Jewish Philos- 
ophies are subjective. They make sense in a certain time, in a 
certain situation, for certain people. = are always the words 
of men, not the word hes God. 


II 


At this juncture of our discussion two questions would seem 
to be appropriately raised. 

First, if the, Jewish philosopher applies contemporary method 
and concepts ‘f% the interpretation of Judaism, wherein lies the 
specific quality of his Jewishness? Or as we may also put it: if 
all the philosophies of Judaism are time-and-place conditioned, 
what is it they have in common that justifies the adjective Jew- 
ish? What is their common Jewish denominator? 

Secondly, if, as we have maintained, all the philosophies of 
Judaism are essentially subjective and, therefore, of only passing 
validity, if all of them eventually become antiquated, what is 
their value as interpretations of Judaism? 

Let us turn to the question of the common denominator. 
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Before anything else, there is a limiting factor that circumscribes 
the search and the efforts of the Jewish thinker which all ages 
have in common. No Jewish thinker can ever start from the be- 
ginning. Judaism is always already given when he starts his 
inquiry. Descartes became the founder of modern philosophy 
by his decision to start anew, by throwing overboard all acknowl- 
edged certainties and applying the method of the radical doubt. 
He allowed himself to be led by nothing else but by clear and 
critical reasoning. In a way, this is the ideal method for all non- 
committed thinkers to follow. This, however, is the method that 
a Jewish thinker cannot adopt. The Jewish philosopher does 
not create Judaism as Descartes created modern philosophy. 
When he arrives on the scene, Judaism is already a given fact. 
His thinking always has a partner, Judaism. It is true, every 
philosophy of Judaism is essentially subjective; but this~ subjec- 
tivity is tempered, it is circumscribed, fenced-in, and controlled 
_ by the factual givenness of Judaism itself, which forever con- 
fronts the Jewish philosopher. 

The path of the Jewish philosopher is determined by one 
element that it is variable and another that is constant. The vari- 


able is the intellectual, scholarly equipment that each thinker - 


uses in building his own philosophy. This is, as we have main- 
tained, time-conditioned and passing. All these philosophies are 
the thoughts of men; they are Jewish because they attempt 
to render Judaism intellectually meaningful. Implied in such a 
position is, of course, the insight that Judaism is not identical 
with a philosophy or a theology. If it were, we should be moving 
around in a circle. The philosophy, the theology, the meta- 
physics, are the variables. Judaism contains the element of 
constancy because it is founded not on ideas but on certain facts 
and events. These facts and events do have their philosophical, 
theological, and metaphysical relevance. But such relevance 
is always a matter of interpretation and as such subject to 
’ change. The events themselves having occurred, the facts having 
entered into history, are —- as such — unalterable and irrevo- 
cable. What happened happened, and what is does exist. No 
matter to what philosophical school a person may belong, the 
event of the exodus from Egypt will not be affected by it. What- 
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ever metaphysical ideas a person may entertain, the revelation 
at Sinai remains forever the revelation at Sinai. Even a mitzvah 
is an event and not an idea. Its essential quality lies in the fact 
that it was actually addressed as a command of God to the Jew- 
ish people. This was an event that occurred in history at a definite 
moment and at a definite place. 

If we wished to list the events which, because of their « cen- 
trality, might be considered the constants of Judaism, we could 
well make use of the traditional formula Kudesha Berikh Hu, | 
Yisrael, ve’Oraita — God, Israel, and Torah. In the context 


of Judaism the three terms stand for historic events. God, in 


the Bible, is not an idea. He is not the First Cause or the meta- 
physical Absolute. He is the living God, who addresses Himself 


_ to people, who revealed Himself to Israel, who acts in history 


and is known to men by the events of His manifestations. The 
task of a Jewish theology is to interpret the intelligible and con- 
ceptual implications of the events in which the living God makes 
Himself known to men. And so it is with the Torah. The Torah 
is not just a very clever book containing a great store of wis- 
dom. It is the word of God addressed to Israel. This is ‘its es- 
sential nature. As such, the Torah is a fact, a historic event 
that happened between God and Israel. In this connection, the 
Jewish people too should be understood in its dynamic, eventful 
stance in history, as the people who is actually addressed by 
God and whose existence evolves under the impact of the Word. 


' The conceptual interpretations of these facts is Jewish philos- 


ophy. The concepts may change with the times, the events remain 
forever. | 


We are now in a position to say more clearly how the variables 
and the constants may combine to determine the path of a Jew- 
ish thinker. Any interpretation, from whatever foreign source 
it may originate, that acknowledges God, Israel, and the Torah 
as historic realities and attempts to. provide the metaphysical 
or theological corollary to the facts and events for which they 
stand, may well be incorporated in a Jewish philosophy. On the 
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other hand, any interpretation that snemnie to substitute the 
idea, the metaphysics, and the philosophy for the historic re- 
ality, cannot be called Jewish. 

When we read in the Bible, “And God spoke to Moses,” the 
phrase raises problems of anthropomorphism. In its solution, 
different courses of interpretation are open to the investigator. 
He might adopt the concept of the memra, of the dibbur nivra, 
of Onkelos and Saadia Gaon, or he might follow the more rat- 
tionalistic method of a Maimonides, as there may also be other 
explanations of the event. This is the variable and it depends 
on place and person, time and temperament. All these interpre- 
tations will be Jewish as long as the event remains an event, 
as long as they leave inviolate the fact that — no matter in 
what manner — an actual communication between God and 
Moses did occur. But should one maintain that “God spoke to 
Moses” has only symbolical significance, that God never really 
communicates with man, that the meaning of,the phrase is that 
the genius of Moses grasped some supreme truth — however 
absolute a rational dignity one may be prepared to accord to 
the teachings of Moses — one would be philosophizing outside 
the realm of Judaism. 

Let us now look at some of the more dubious historic ex- 
amples. The first one to come to mind is, perhaps, Philo. The 
outstanding authorities in the field consider him the originator 
_ Of theology and mysticism for all monotheistic religions. Yet 
for many centuries he remained unknown in the midst of his own 
people and his writings were preserved by Christian theologians. 
Even though a contemporary of Hillel, he had to wait till the © 
sixteenth century to be discovered for Jews. For this there was a 
valid reason. His concept of the Logos, the mediator between 
God -and creation, was so conceived that it readily lent itself 
to serve as the metaphysical basis for a central Christian dogma. 
It was a concept which, offered as an interpretation of Judaism, 
the Jewish consciousness had to ignore. But was the path of 
the ope. Philo’s own personal predilection with problems of 
philosophy and metaphysics, Jewish or not? We believe that 
the answer should be given unhesitatingly in the affirmative. 
Attempting to harmonize the philosophical concept of the Ab- 
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solute, as it was understood in Greek philosophy, with that of 
the personal God of Judaism, he was led to the concept of the 
Logos. For him, it explained the “technique” by which the 
Absolute was in contact with the cosmos. The concept itself is 
purely subjective and as such, characteristic of the man, Philo. 
It signifies the personal way of Philo in Jewish philosophy. It 
may be readily rejected by other Jews. Yet the concept itself, 
as understood by Philo, does belong in the realm of Jewish phi- 
losophy, because with its help the thinker was endeavoring to 
give expression to the intellectual significance of the events re- 
presented by God, Israel, and the Torah. Nevertheless, the same 
concept as it was later developed and understood by the theo- 
logians of the Church, is outside the realm of Jewish theology 
because it is meant to invalidate the constants of Judaism . 

We may now, once again, consider the cases of Gabirol and 
Spinoza. A great deal of the criticism to which Abraham Ibn 
Daud subjected Gabirol was, of course, justified. One may 
rightly say that Neo-Platonism, the philosophical system adopted 
by Gabirol, is not only foreign, but antithetical to Judaism. 
Emanation is the opposite of creation; the Absolute One negates 
the concept of the living God revealing Himself to man. For some 
reason or Other, Neo-Platonism appealed to Ibn Gabirol. He 
made it his own metaphysics. However, while we are not really 
in a position to judge fully his personal philosophy — an es- 
sential part of it which, at the end of the Mekor Chayyim, he 
promised to give us in another volume which we do not have — 
we are able to discern the inconsistency of his Neo-Platonism. 
Between the One and the world he interposed the retzon ha- 
Shem, the will of God. By using this classical term of Judaism, 


Gabirol replaced the Neo-Platonic One with the God of his 


fathers. By introducing the idea of the Will of God, he made > 


- room for the concept of creation beside that of emanation. One 


might well say that this is poor metaphysics. The grafting of 

the “Will of God” on to the-trunk of Neo-Platonism is, perhaps, — 
a metaphysical monstrosity. Poor Plotinus! The entire emana- 
tion theory was conceived in order to eliminate the need for a 
divine will, which could not be harmonized with the idea of 
the Absolute. How did this metaphysical monster, a hybrid 
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between emanation and creation, come about? Neo-Platonism 
assumed the function of the variable in Ibn Gabirol’s philosophy, 
But there were also the constants of Judaism. Where the two ; 
clashed, the Jew Gabirol submitted his Neo-Platonism to be 
manipulated by his more fundamental commitments to Juda- 
ism. The result was a purely individual and subjective effort, - 
but one which has its rightful place in Jewish philosophy. 

On the other hand, Spinoza provides us with the opposite 
example. There is a certain similarity between Spinozism and 
Neo-Platonism. Both are pantheistic; both recognize only the 
Absolute One. But whereas with Neo-Platonism the cosm 
exists as the emanation of the One, Spinozism eliminates t 
dynamic element and with it the cosmos itself. Being, for Spi- 
noza, is static. There is only the One, the Infinite Substance, 
and whatever exists is either attribute or mode of the Infinite. 
Within the framework of such acosmic pantheism there is no 
room left for individual existence. But just because of that, be- 
cause this system knows only God and nothing else beside Him, 
it is not Jewish. The constants of Judaism have no place within 
such a philosophy. The concepts of a divine will, of revelation, 
of a living God making Himself known to men, are not tolerated 
by Spinoza. Within his system there is no room for history; how 
much less for the historic events of the intercourse between God 
and Israel. His is not only a non-Jewish, but an anti-Jewish 
philosophy. | 
_ This does not mean that pantheistic elements may not be in- 
corporated in authentic Jewish thought. In fact, some of the 
most characteristic insights of the Kabbalah often show an ex- 
tremely uncomfortable affinity with pantheistic trends with which 
we are familiar from gentile sources. Kabbalistic writers, how- 
ever, make use of such ideas in order to render the historic facts 
on which Judaism is based — God, Israel, and Torah — more . 
meaningful and more challenging for the individual Jew. The 
result is a more intimate personal commitment to the living 
God, His Word, and His people. The Ari ha-Kadosh is a good 
example of how, as long as these constants were not lost sight 
of, even gnostic ideas could be included within the scope of a 
kabbalistic Jewish philosophy. 
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However, the relationship between “the Subjective factor in 


every Jewish philosophy and the permanent facets of Jewish 


religious reality has its significance far beyond what we have 


_ thus far been able to indicate. It has its epistemological as well 


as its metaphysical implications. All Jewish philosophies are 
subjective and relative because an absolute and eternal philoso- 
phy is inconceivable. Philosophers and theologians often indulge 
in speaking about the eternal verities of a universal reason or 


- the divine truths of religion. Even Kant, who warned against 


the transcendental usage of reason, still believed that its con- 
clusions had absolute validity. The connaisance des verités neces- 


saires et eternelles, as Leibnitz defined it, has a long and re- 


spected tradition in the history of human thought. The , of 
course, is that the human mind is incapable of grasping the a 

lute. Whatever is affirmed by human reason cannot have absolute 
validity. Whatever logical necessity a judgment may have, it will 


be the logical necessity as comprehended by theefinite intellect 
of a human being. Applying these insights to the theological 


field, one might say with even greater conviction that one can 
speak of divine truth only rhetorically. No divine truth has ever 
been conceived by a human mind. If God wanted to communi- 
cate such a truth to man, he would first have to transform the 
finite human intellect into a divine one. This, of course, would 
be the end of man, and the creation of a non-human, divine 
being. This is an insight to which the teachers of the Midrash 
and the Talmud drew our attention. Of the revelation at Sinai 
they said that the Torah was received, le’fi kocho shel kol echad 
ve'echad, according to the human limitations of each individual. 
Even Moses received the revelation le’fi kocho, according to his 
personal capacity. This is the meaning of the talmudic statement 
that the fiftieth gate of wisdom remained closed even to Moses. 
The highest and most authoritative understanding of the Torah 
is bound to be lacking in absolute validity owing to limitations 
of our humanity. ne 

How then can the Absolute, the Eternal, communicate with ~ 
man? Not by means of ideas and intellectual insights, but by 
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events. He may reveal His presence, His intention, His will for 
man in events. Facts have the unique quality of being true, ice., 
even if they are not understood. The revelation at Sinai remains 
the same majestic supernatural occurrence in the history of 
Israel even though, generation after generation, its significance 
for man can only be understood commensurately with our hv- 
man capacity and limitation. Theologians may wrestle with the - 
problem of the divine attributes. Their deepest insights will — 
at best — be pointers toward God. Man’s knowledge of Him 
_will ultimately be based on the fact of His revelation. So it is 
also with that important theological issue of the taamei ha- 
mitzvot, the reasons for the commandments. There can be no 
interpretation of the divine commandments that has absolute 
validity. But the Word of our God stands forever. There is no 
contradiction in the fact that Maimonides in the Moreh Nevu- 
khim gave a historic interpretation for most of the mitzvot, yet 
in the Yad ha-Chazakah he‘considers them as timeless Halakhah. 
The reason offered by Maimonides in his explanation of the 
sacrifices may no longer satisfy the twentieth century Jew; the 
mitzvah as such does not become outdated. For, as we saw, the 
essence of a mitzvah is not the communication of an idea, which 
once absorbed by a human mind has only conditional validity, 
but the fact of the divine command directed to Israel. There 
is no perennial Jewish philosophy; but Judaism itself is eternal. 

Let such a position not be misunderstood as skepticism. To 
be aware of the finitude of human reason is the only rational 
attitude toward reason. And to acknowledge the reality of factual 
experience is ordinary common sense. Indeed, one might say 
that the combination of these insights is the very foundation of 
modern science. Modern science began when the human intellect 
finally realized that it could not ignore what Galileo called 
“irreducible and stubborn facts” and that, on the contrary, its 
task was to seek to understand and to interpret them. The rev- 
erend gentleman who refused to look at Jupiter through Gali-’ 
leo’s “Tuscany glass” was, of course, a rationalist. This, however, 
did not reduce Galileo to a skeptic. Judaism too has its “irre- 
ducible and stubborn facts.” We have called them the constants 
of Judaism. The man who refuses to use a telescope because 
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what is not supposed to be there cannot be there, is not a sci- 
entist. The Jew who does not acknowledge the “irreducible and 
stubborn facts” of Judaism remains a Jew, of course, and he may 
even be a thinking Jew; but he is-not a Jewish thinker. 


We may now take up the question which we have posed 
earlier. Having maintained that all philosophies of Judaism 
were essentially subjective creations of passing validity, we in- 
quired after their value as interpretations of Judaism. 

We believe that the question has already been answered, at 
least partially. In this world, one gains understanding only by 
way of the mind and the heart of man. The result will never be 
of eternal significance. There is no other way for man to under- 
stand anything except-in terms of his finite humanity. And so it 
is with our understanding of Judaism too. There is no other way 
of interpreting intelligibly the “irreducible stubborn facts” of 
Judaism, which are the core of its eternity, except by way of 
time-conditioned and subjectively flimited Jewish philosophies. 


_ Nevertheless, these philosophies are not irrelevant even in terms 


of the divine truth, which, forever hidden from the human intel- 
lect, communicates its presence and its will to man in these 
“stubborn facts.” We have noted how the subjective efforts of 
the philosophical inquirer are kept in check, as it were, by the 
necessity of interpreting the elements of constancy in Judaism. 
The interpretation should, therefore, yield a measure of objec- 


tivity in terms of Judaism. Our discussion of Ibn Gabirol showed 


how the constants may modify the subjective elements and urge 
the philosophical spirit of the day to correct itself in the direction 
of “Jewish objectivity.” The variable becomes oriented toward 
the permanent and eternal. 

There are numerous examples illustrating the same point in 
the history of Jewish philosophy. One of the most difficult prob- 
lems with which Maimonides had to wrestle in the Moreh Nevu- — 
khim was that of hashgachah or divine providence. On the basis 
of Aristotelian metaphysics, providence could not be associated 
with the Godhead. The Supreme Form thinks only that which 
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_is most noble, i.e. the Supreme Form itself. In other words, the 
Aristotelian God thinks only himself; he knows only himself and 
is wholly unaware of a world beside him. He is, of course, in- 
capable of exercising providence for a world whose very exist- 
ence is unknown to him. But what is God without hashgachah!' 
At this point the variable, Aristotelianism, was in conflict with 
the reality of divine existence as known to Judaism. Maimonides 


does solve the problem in a manner adequate for himself. Pre- - 


serving the idea of hashgachah, he modifies Aristotelianism. He 
deals in a similar way with such issues as creation versus the 
Aristotelian idea of an uncreated universe, and the conflict 
between divine foreknowledge and the freedom of the human 
will. The solutions to the problems are found by making a time- 
conditioned philosophy face the permanent and take due cog- 
nizance of the intellectual implications of its existence. The con- 
stants of Judaism were aiso the determining factor in Hasdai. 
Crescas’ criticism of Aristotle and his turning away from both 
Maimonides and Gersonides. The conflict with the “irreducible 
facts” served for him as the incentive to seek a different approach — 
for himself. The elements of constancy in Judaism not only 
control and limit the philosopher, they also influence and guide 
him. The intensity of the orientation of the variable and sub- 
jective elements toward the constants determines the quality 
of Jewishness in a philosophy. The result of such orientation 
represents the “objective” significance of a philosophy in the 
history of Jewish thought. To be sure, the realization of objec- 
tivity proper is never to be accomplished. The “irreducible facts” 
of Judaism which reveal the divine presence and the divine will 
in relationship with Israel do testify to the reality of the divine 
in its absoluteness, yet in their absolute meaning and depth they 
remain forever inaccessible to man. Interpreting the constants of 
Judaism, Jewish philosophy does not reach pure objectivity, but 
neither does it remain within the scope of pure subjectivity; it 
becomes a pointer to the Absolute, the Eternal. What is being 
accomplished might, perhaps, be called a form of ‘subjectivity 
which has validity in the presence of the Eternal. My under- 
standing of Judaism, as my understanding in general, is limited 
by the condition of my individual humanity. Yet it is valid for 
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me in the presence of .God as the only pointer to God which is 
accessible to me. This is not to be confused: with either rela- 
tivism or pragmatism. The Jewish philosopher accepts the disci- 
pline imposed by the facts and events which, in Judaism, make 
manifest absolute meaning and value. He can only interpret. In 
terms of the relativity of his own personal existence, he inter- 
prets the historic reality of the Absolute. His interpretation lends 
validity to his individual insights not because “it works” for. 
him, but because for him it represents the only relevant pointer 


~ to the Absolute. 


The ultimate need for Jewish philosophy is a religious 
one. Rabbenu Saadia Gaon, in defining the purpose: of his 
Emunot ve’Deot, says he undertakes the inquiry “so that what 
we have learned from the prophets of God as a matter of belief 
may be clarified for us in actuality.” What Saadia Gaon has in 
mind is to embrace by an act of intellectual penetration what - 
has originally come to us on the authority of divine revelation. - 
What a man holds to be true on the authority of tradition alone, 
though having its source in revelation, he owns passively. It is 


imposed upon him, as it were, from without. If he wants to make 


it his very own, he must acquire it by some vital intellectual 
effort. One way or another, he must be able to clarify it for him- 
self, be’fo’al, as the Gaon says, i.e. in the actuality of his own 
personal life and understanding. This is a requirement of reli- 
gious life. If the intellect has no share in one’s religious affirma- 
tion, one cannot be involved in them with the wholeness of one’s 
humanity. Objectivity may be the goal of scientific inquiry; sub- 
jective commitment is the very essence of religious life. The 
deeper the involvement of the personal element in one’s philoso- 
phy of Judaism, the more religiously meaningful the affirmations 


_ and the more real the commitment to which they lead. Rabbenu 


Saadia Gaon’s demand for clarifying in actuality what has “been 
revealed to us by the prophets amounts to rendering individually 
meaningful the constants of Judaism. That a person can hear 
the wordof God. only /e'fi kocho, without ever being able to 


fathom it in its origin in the Absolute, is of course due to the 
limitations of his human condition; that he should hear it le’fi | 


kocho, in the full actuality of his human condition, is of the 
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very essence of religious life. Only if he does absorb the “objec- 
tive” meaning of the constants of Judaism, assimilating it and 
making it part of the most intimately individualistic aspect of 
his being, will such meaning become for him a significant pointer 
to the Eternal. 

For the sake of the sincerity of its Jewish affirmations and the 
wholeness of its religious commitment, each generation needs 
its Jewish philosophy, validated in the light of Judaism. To be 
sure, the philosophy itself may become outdated, yet as long as 
it did point in the direction of the Eternal even for a single soul, 
it deserves the attention of all those who seek to intemgret for 
themselves meaningfully the irreducible religious realities of Ju- 
daism. The writing on the pointers may become faded and vague, 
hardly legible and no longer quite convincing. But as long as 
they ever oriented a searching mind toward eternity, they remain 
pointers for all of us. 
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THE DIALECTIC OF THE HALAKHAH 


Philosophers of Judaism find it impossible to interpret their 
subject without considering its many antinomies. In Judaism, 
God is immanent as well as transcendent. The prophets articulate 
lofty ideals of universalism at the same time that they emphasize 
the particularistic character of the chosen people. Law is of. 
primary importance while the message of freedom is grafted 
on almost every precept. Other-worldliness and this-worldliness 
commingle in virtually all the concepts. And the most visionary 
of hopes co-exist with an unmistakable pragmatism, even with 
a hardened realism. | 

Judaism’s antinomies are important for an understanding 
of not only its theology and ethics, but also its Halakhah. In- 
deed, the data of Jewish theology and ethics are usually derived 
from the Law which fixes the essential character of all of Ju- 


- daism. Unfortunately, however, many who are presently called 


upon to resolve questions of Jewish law are often oblivious to 
the antinomies which are implicit in their subject. Altogether 
too frequently they seize upon one or another of two or more 
possible antithetical values or interests between which the Ha- 
lakhah veers, and they assume that there must be an exclusive 
commitment to that single norm. The dialectic of the Talmud, 
however, reveals quite the contrary. Implicit in almost every 
discussion is a balancing of the conflicting values and interests 
which the Law seeks to advance. And if the Halakhah is to 


_ be viable and at the same time conserve its method and its 


spirit, we must reckon with the opposing values where such 
antinomies exist. An equilibrium among them must be achieved 
by us as objective halakhic experts rather than as extremists 
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propounding only one of the antithetic values. 

The very process of halakhic development involves the quest 
for such equilibrium. On the one hand, there are the authorities: 
revealed texts, revealed norms, and the dicta of sages whose 
prescriptions are almost as sacred as the revealed data (because 
_ what the sages of each generation ordain becomes part of the 
tradition which the revealed texts enjoin us to obey). On the 
other hand, the Law’s doctors are themselves partners in the 
development of the Law. Indeed God abdicated in their favor 
when He bequeathed the Law to them. He thereby restrained 
Himself from any further revelations. The Talmud tells us that 
Rabbis are not to rely upon heavenly voices or miracles. They 
are to act as sovereigns in the sphere of halakhic creativity al- 
located to them. Can one conceive a more difficult equilibrium 
than this—subservience to mountains of authority coupled with 
a well-nigh arrogant usurpation of legislative and judicial power 
over the divine legacy? Yet both poles play their necessary 
roles in halakhic development. 

If not for Halakhah’s theocentric character, ‘it would be no 
different from other legal systems that are rooted only in his- 
tory and economics. Because its students are committed to - 
the divine origin of the Law, their creative achievement in the 
Law is ever oriented to the fufillment of God’s Will. In order 
that we never lose sight of this commitment, the Law includes 
mandates that are also supra-rational—inexplicable in terms 
of human values and interests. Thus Dr. Samuel Belkin, 
president of Yeshiva University, maintains that even the supra- 
rational commandments of the Torah have a purpose although 
we may not fathom their reason.1 These mandates are to be 
obeyed solely because God decreed them. Such mandates are 
to be found in every branch of the Law. Obedience to them 
is of the essence of one’s religious experience — one obeys not 
because one understands but rather because one believes. As 
children sometimes obey parents not because they comprehend 
but because they trust, so are we to obey God. It was to conserve 
this attitude that our Sages hesitated to make too explicit their 
own analysis of the Law in terms of human values and interests. 
Such analyses might prompt students to embrace a completely 


132 


The Dialectic of the Halakhah 


humanistic approach to the Law whidl would thus lose its theo- 
centric character altogether. In a ‘general way they did explore | 
the rationale of most of the mitzvot, but in the articulation of © 
specific rules they did not presume that they completely fathomed 
the teleology of all the revealed texts. 

_Yet God gave the Law to the Jewish people who alone were 
responsible for its development. As humans they crave to under- 
stand what they are commanded to perform. Moreover, their 
needs are not the same in every age or clime. The Torah itself 
takes note of these factors. It appeals to man to comprehénd 
the justice-content of the Law. It also bids him to live by the 
Law, and not perish because of it. Moses’ successors were vested 
with authority not only to interpret the Law but to constitute 
themselves as authorities in every generation. The Rabbis often 
undertook not only to rationalize the presumptively supra-ra- 
tional, but also to suspend, even overrule, the revealed words 
of God. 

The late Justice Benjamin Cardozo once essayed to describe © 
what it is that a judge does when he engages in the judicial 
process creatively. The conclusion is inescapable that one can 
acquire the art only after years of pre-occupation with the law, 


its history, its ideals, ite. methodology, its philosophy. So is it 


with Torah — until one has studied long and much from earlier 
masters, one does not learn how to balance one’s commitment 


_ to authority with one’s obligation to be the master instead of 


the obedient servant. Both imitation and originality play their 
part in the process. Modesty coupled with respect for forbears 
commingles with self-reliance. 

The need to achieve equilibrium among values is even more 
apparent when one is dealing with the rules of law themselves. 
Particularly in the area of personal status do we find the dialectic 
of the Talmud balancing opposing interests and veering between 
antithetical values. In this paper we shall attempt to demonstrate 
that the Jewish law of personal status represents, in part, the 
achievement of an equilibrium between conflicting interests. 

True, many of the norms remain supra-rational. Without 
such theocentric roots, the Law would become altogether positive 
in character. But there are many areas for rabbinic creativity 
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and in these areas rabbis must be mindful of ends. 
THE LAW OF SLAVERY 


Without reference to the existence of conflicting values in 
the Jewish law of personal status, one might accuse the Halakhah 
of discrimination against the non-Jew in general and the non- 
Jewish slave in particular. The provisions applicable to Jewish 
slaves were in fact more liberal than those applicable to non- 
Jewish slaves. However, an analysis of the different interests 
which the Law sought to conserve will more than justify the 
less favored status accorded non-Jewish slaves. For the Rabbis 
sought to balance their love of freedom with their firm insistence 
on high moral standards for the Jewish people. In the case of 
Jewish slaves, the love of freedom was the dominant interest; in 
_ the case of non-Jewish slaves that value yielded to the concern 
for sexual morality. 


Jewish Slaves 


It is incontrovertible that the elimination of Jewish slavery 
' was a goal of the Halakhah: Those who heard on Mount Sinai 
that all Jews were God’s servants were not to become indentured 
to co-religionists who shared with them a common bondage to 
the same Master. Therefore, the circumstances under which 
the Written and Oral Law tolerated Jewish slavery were very 
limited. A Jew could be sold by the court only if he had stolen 
and was so destitute that he could not atone for his crime by 
the payment of money.” However, to punish such a sinner with 
slavery meant that the plight of his family would be even further 
aggravated. For that reason the master was required to support 
the slave’s entire family.* The Halakhah was, nonetheless, con- 
cerned that wife and children have the benefit of a free head 
of the household. It therefore ordained that the slave be per- 
mitted to redeem himself from his bondage whenever he acquired 
funds for that purpose. His wife was allowed to engage in gain- 
ful employment in order that he might accumulate such funds. 
None of her earnings belonged to her husband’s master, even 
though the master remained responsible for her and her chil- 
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dren’s maintenance.‘ The amount the slave was to pay the 
master for his freedom was proportionate to the still unexpired . 
ion of his six-year term of slavery. If the slave had no wife _ 
and children of his own prior to his enslavement, the master 
was not permitted to give him a non-Jewish slave as a mate, 
lest he become so attached to her that he choose to remain a 
slave and never wed and raise a family of Jewish freemen.° The 
Law sought not only to advance the ideal of freedom but also 
to conserve the many values of Jewish family life. Even in those 
isolated instances where the master was permitted to cause the 
Jewish male slave to mate with a non-Jewish female slave — the 
only instance justifying the contention that the master owned the 
very body of the slave — the moral standards of a monogamous 
relationship were applicable and promiscuous relationships were 
prohibited.© The institution of slavery was never to place in 
' jeopardy the lofty moral ideals of the Law. That is also why. 
no compromise whatever was permitted in connection with 
the Jewish female slave. She was automatically emancipated 
- at puberty unless she had theretofore wed her master or his son. 


Non-Jewish Slaves 


In the case of Jewish slaves,’the ideals of freedom and family 
morality are seldom in conflict. However, the Law pertaining 
to non-Jewish slaves can only be understood in the light of the 
conflict that prevailed between these values. The Halakhah 
rarely permitted even a non-Jew to be enslaved without giving 
him sufficient status as a Jew to insure the protection of his 
life and limb and his partial participation in the religious life 
of family and community. As such, he had a higher status than 
even a free Gentile. If the non-Jew did not want to be subject 
to the Law, his master was required to sell him to a non-Jew.*" 
If he were bought originally from a non-Jew with the express 
proviso that he not be converted to Judaism, then he had to 
acquiesce at least to the observance of the seven Noahide laws.* 
It seems, however, that non-Jewish slaves preferred Jewish 
owners. As a consequence of their becoming members of a Jew- 
ish household, pursuant to the performance of the appropriate 
rituals, they could not be harmed with impunity. There was no 
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difference whatever in the law of homicide, whether wilful or 
accidential, between one who killed a Jewish freeman and one 
who killed a non-Jewish slave.*° Torts committed againts the 
non-Jewish slave were actionable. Though the recovery was the 
masters, the injuring of slaves was deterred by the very fact 
that the tort was actionable. The master himself did not escape 
with impunity for his own torts against his non-Jewish slave. 
Emancipation of the slave might be the consequence of the 
master’s tort. Under certain circumstances the master would 
even pay the death penalty for killing his slave,’° though the 
Law also sought to protect his disciplinary authority. If a master 
refused to feed his non-Jewish slave (presumably as a discipli- 
nary measure), the community performed this obligation for 
the slave as it performed it for the poor generally. The Rabbis 
even penalized a Jewish master who sold his slave to a non-Jew 
who would not respect the non-Jewish slave’s right to observe 
Sabbaths and festivals.’ The master was compelled to repur- 
chase the slave, though the cost of the repurchase might be ten 
times the amount of the original sale. Moreover, the master 
could not sell a non-Jewish slave even to i a Jew who resided 
outside the Holy Land. 

Nonetheless, the Law frowned upon the emancipation of 
the non-Jewish slave. Such emancipation would give the non- 
Jewish slave the status of a full-fledged Jew and the Law did not 
encourage this way of increasing the Jewish population. The Law 
abhorred the less stringent sexual code prevailing among non- 
Jews. Many authorities even observed that the non-Jewish slave 
might prefer slavery, with its license for promiscuity; to freedom 
as a Jew with its stern limitations on sexual relationships.’* Not 
having been reared in a milieu which stressed the high moral 


standards of the Law, the non-Jewish slave was not to be cata- 


pulted into a free society which would make him unhappy or 
which he would corrupt. Nonetheless, our Sages ruled that if by 
émancipation a moral purpose was achieved or a mitzvah ful- 
filled, one may violate the injunction against freeing a non- 
Jewish slave. For example, the Law urges that a promiscuous 
non-Jewish female slave be freed.in the hope that she marry 
and establish a monogamous relationship with a husband, in- 
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fidelity to whom would be less probable because of the threat 
of the death penalty." 

Rules applicable to non-Jewish slaves thus involve a delicate 
balancing of the values of freedom and family purity. In the 
case of Jewish slaves the two values usually yield the same 
result, or at least are seldom in conflict with each other. 


Employer-Employee Relationships 


While an analysis of the master-slave relationship may be 
altogether academic, the relationship of employer and employee 
has contemporary significance. Jewish law was always aware 
of the danger that the wage earner might sink to the low status 
of a slave. It does not matter that he freely contracted to work 
— aman might also freely contract to be a slave! Therefore, 
the values which the Law seeks to conserve in the rules govern- 
ing the employer-employee relationship are essentially those of 
master-slave relationship — freedom and morality. However, 
an added value Was considered — the sanctity of the pledged 
word. Jewish labor law developed as a delicate balancing of all 
these values. 

If a man sold himself as a slave for a fixed term, the Law 
might tolerate the voluntary forfeiture of his freedom. Many 
people are too immature to cherish freedom; they prefer security. 
Others might choose slavery in order to obtain bulk sums at the 
time of sale. The Halakhah, therefore, did not outlaw the 
transaction. However, the man who voluntarily sold himself 
into slavery could not expect thereby to enjoy the looser standard 
of sexual morality; he was not permitted to mate with non- 
Jewish female slaves. He could not choose a form of family life 
less holy than a freeman. Moreover, if he sought escape from 
‘other moral and religious standards by becoming indentured 
to Gentiles, his family was compelled to redeem him." 


More common than voluntary servitude was the long-term 


wage contract. Here the conflicting values are freedom arid the 
sanctity of the pledged word. To protect the first value, the con- 
tract could not extend beyond the three-year period; otherwise 
the employer-employee relationship might approach the master- 
slave relationship. In addition, the employee was permitted to 
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quit at any time, even before the expiration of the three year 
term. The employer was bound for the full period. 

However, favoring the employee so that he could quit at any 
time hardly induces respect for the pledged word of a party to 
a contract. For that reason, if as a result of the breach of prom- 
ise the employer suffered an irreparable ldss, the employer's 
promise to increase the wage because-of the threat of a walk-out 
is unenforceable.’* Thus the employee's freedom did not become 
license to do harm. 


These simple principles are also applicable to organizations. 


of laborers. The law recognizes the right of workers to organize 
and bargain with employers. The majority in the group may bind 
the minority. The individual worker may leavé the group, but if 
he accepts employment it has to be on terms fixed by his col- 
leagues.** The duly constituted municipal authorities may ex- 
ercise some power over the decisions of the unions to insure 
the fairness of their regulations.’’ But in the final analysis the 
Law seeks to safeguard the freedom of the individual laborers 
and the groups they constitute even as it strives to make them 
fulfill their commitments to each other and to their employers 
where there is injurious reliance upon their pledged word. 


THe LEGITIMACY OF CHILDREN 


The Law was also concerned with antithetical values in the 


question of legitimacy. On the one hand, the level of morality 
, was to be maintained. Since courts can hardly deal with anything 
but overt acts, and since most sinful sexual relationships are con- 


summated in secret, these would normally lie. beyond the reach 


of the Law’s sanctions. For that reason the. Law had to employ 
a different kind of deterrent — the fear lest the illicit intercourse 
yield a bastard. On the other hand, this might require the abuse 
of the innocent, and in justice, paraphrasing a biblical and 
talmudical dictum, it is inevitably asked: “Shall one enjoy the 
sin and another pay the penalty?” 

Here again we have a conflict in values. To promote sexual 
morality, the Law induces the dread that the sinner will bear 
the burden of an illegitimate child. The same Law, however, 
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eloquently ordains that no one shall be punished for another’s 
sin. Talmudic texts and commentaries give abundant evidence — 
of the delicate balancing of the interests involved here. The 
social stigma and ostracism, the consequence of illegitimacy, 
was magnified to the horror and chagrin of all sensitive souls, 
while at the same time the Law mdde it virtually impossible to 
prove that any one was a bastard and frowned upon the pub- 
licizing of such rare instances as were conclusively established.’* 
In an interesting set of- hypothetical cases the Talmud informs 
us by inference that the stigma attached to illegitimacy was so 
great that the mothers of illegitimate infants would rather mur- 
der than abandon them.’® If one came upon a foundling whose 
Boer took precautions to insure the child’s survival, though 
she was then and there abandoning it, the foundling was pre- 
sumed to be legitimate, for if the child was illegitimate. the 
mother would rather have sought its death. So successfully 
did the Law induce the dread of illegitimacy! | 
Yet how could illegitimacy be proved? Children born out of 
wedlock were legitimate. Moreover, children born of certain 
unlawful marriages were legitimate. Only such children were 
bastards who were products of incestuous or adulterous relation- 
ships in which no lawful marriage could ever be consummated 
between the parties, such as a child born of cohabitation between | 
mother and son. But how could one prove that a child was 
born of an adulterous relationship when every husband was 
presumed to be the father of all children that his wife bore? 
Even if the husband was away for years, who could tell but 
that he came on a magic carpet in the dead of night to cohabit 
with his wife and impregnate her?*° Or who knows but that the - 
wife conceived artificially? Even the mother’s admission that the 
child was illegitimate had no probative value. She was incom- 
petent to testify. Her husband's testimony was also unacceptable 
. for he was conclusively presumed to be the father. If he sought 
to deny paternity of his wife’s child, his testimony would place. 
his wife in jeopardy as an adulteress, and he was therefore 
incompetent to testify. A natural father might testify that a 
person whom he knows to be his son is illegitimate. But who 
would be so foolish as to volunteer such information! And who 
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could ever be sure that a particular child was his! That the com- 
munity may have doubts is not sufficient basis for the attach- 
ment of an adverse status to the child. The Law made this 
clear: only they whose illegitimacy is certain are bastards, 
not they whose illegitimacy is doubtful. | 

The ancients were no less sensitive than moderns to the ethical 
| problem involved in penalizing children for the sins of their 
_ parents. In one talmudic text a method is indicated for the term- 
ination of a marriage by annulment instead of divorce, and as a 
result acts of adultery theretofore committed by the wife are no 
longer punishable. Since the annulment is retroactive, it follows 
that the woman was not wedded when she cohabited with men 
other than the one whom she once regarded as her husband 
and who now, as a consequence of the annulment, was nothing 
more than one of her many sex partners. The Rabbis, however, 
asked about the status of children that she bore during the period 
_of the marriage before its annulment. The retroactive annul- 
ment would make all of them legitimate since there was no 
adultery whatsoever. Would not this be a way of subverting the 
biblical directives op bastardy? The Rabbis answered: “Would 
that we had equally effective ways of removing all illegitima- 
cies!”*? And they did expound other ways. 

True, they never completely declined to use the stigma of ille- 
gitimacy as a deterrent for illicit intercourse. The only effective 
deterrent had to involve the suffering of the guiltless. Yet the Law 
also reduces the incidence of such suffering to a minimum. It 
encouraged a minimum of notoriety when a judgment of ille- 
gitimacy was inescapable. The Rabbis would communicate the 
information to each other clandestinely once in seven years.” 
Even when the Messiah comes and reveals unto each and every 
Jew the name of the tribe whence one descends, he will none- 
theless withhold all information about legitimacy and illegitimacy. 
If a bastard — concealing his identity — had managed to marry 
into a family of Jofty status, and by imputation had acquired the 
same status for i. self, the Messiah will not betray him!** 

It is typical of the Law's method that it first creates the badge 
of illegitimacy, and then mitigates the evil consequences. The 
Law has to do both in pursuit of the interests it seeks to fulfill. 
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Again we see how halakhic creativity involves a continuous oscil- 
lation between conflicting values. 

A similar dialectic can be found in innumerable folios ofe the 
Talmud dealing with virginity: To impress girls with the import- 
ance of pre-marital chastity, the Law makes much of the maiden- 
head. Special ceremonies marked the marriage of the virgin. The 
amount specified for her benefit in the Ketubah (marriage con- 
tract) was double the amount indicated for a widow or divorcee. 
Only a virgin was eligible for marriage to the High Priest. And 
the Law did not indulge the girl to pretend to be that. which 
she was not. The husband could complain to the* court that he 
had been deceived. In fact, the wedding date was fixed on the 
eve of a day when the court would be in session in order that 
the husband might make diligent application for the annulment | 
of the marriage for fraud, or at least the reduction of the benefits 
due his. wife because she was not a virigin.** On the basis of such 
texts alone, one might even be tempted to say that the Law was 
overestimating the value of virginity per se. This, however, is 
not the case. The Rabbis were concerned rather with the import- 
ance of sanctions that would encourage chastity. As in the case 
‘ of bastardy, they simply wanted a threat that would deter. Yet, 
if a husband did come complaining, it was almost impossible 
for him to prevail. Virtually any facts the wife offered in justifi- 
cation were believed. She might even claim that she was raped 
after her betrothal (kiddushin) and she would lose naught un- 


less she were married to a priest. She might claim accidental - 


loss of virginity, in which case the marriage was not affected 
even though the amount indicated in her Ketubah might be. re- 
duced (some rabbis maintained that even this loss would not 
be sustained). In communities where between betrothal and 
the consummation of the marriage — the interval was usually a 
year — the bride and groom were permitted to see each other 
without benefit of chaperone, she could attribute the loss of 
Virginity to her premarital intimacy with her husband. Rare 
indeed were the circumstances where the husband's complaint 
was Of any avail. The Rabbis gave the husband cause for even 
greater distress. If he did complain they cross-examined him 
as to how he had become such an expert that he was able to 
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distinguish between a virgin and a non-virgin. According to one 


view they could flog him for having been so promiscuous as to 
become an expert! In the same passage the Talmud tells us of 
rabbis before whom husbands came complaining and who in 
each case managed to restore the confidence of the husband in 
his wifejs chastity by convincing him that he had erred. The net 
result of the dialectic is that the Law accentuated the importance 
of chastity by creating the threat of embarrassment, but the 
husband could hardly ever prevail against his wife. The Law 
promoted the value of chastity but did not forfeit any of its de- 
dication to the dignity of women. . 
_ In this connection an appeal must be made to Israel’s halakhic 
authorities not to become obsessed with devotion to one 
value at the cost of another. When they ponder, for example, 
_ the status of Karaites whose family law for centuries has de- 
viated considerably from the standards prevailing in the rest 
of the Jewish world, or when they deal with Jews returning from 
lands of exile where frequently, without fault on their part, there 


was little observance of the requirements of Jewish law, and - 
as’ a result, the halakhic authorities must reckon with the le- 


gitimacy or illegitimacy of many persons born to these families, 
then the total law and all the values it sought to conserve should 
be considered. If the rabbis seek to achieve an equilibrium of 
interests, a-more moderate approach will make a great contri- 
bution to their people and the Law. ° 


THE LAW OF DIVORCE 


Interestingly enough, the values of freedom and morality 
suggested in connection with the law of slavery, also play an 
important role in the Jewish law of divorce. To expand the free- 
dom of the parties to the marriage contract requires the broaden- 
ing of the area in which their consent is. the ultimate considera- 
tion. Furthermore, to expand freedom one normally dispenses 
with formalities. The cause of morality, on the other hand, is 
best served by formal procedures and by limiting the freedom 
of the parties to do whatever pleases them. The cause of morality 
also requires that divorces have some finality about them. Let 
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us see how these aime affect the legal rules and make the Jewish 
law of divorce more intelligible to moderns. | s 


The Roles of Husband and Wife 


The marital status is initiated when the groom performs a 
symbolic act of acquisition with the consent of the bride or her 
father. Similarly, to dissolve the relationship the Torah demands 
that he initiate the action. The husband must cause the bill of 
divorce to be written. Critics of the Law question this focus of 
attention upon the male. However, it is not difficult to accept 
the logic of the Halakhah which requires that he who created 


the state of kKiddushin should be the one to undo it. 


The husband’s active role in creating the marriage bond is 
derived from a premise that is present in all of Judaism — in- 
cluding the Kabbalah — that the male is regarded as the active 
principle in the universe and the female as the passive principle. 
In nature it is the male who actualizes the reproductive potential 
of the female. In wooing, too, Judaism regarded the male as the 
proposer. 

Yet the consent of the female is considered most important. 
Without it the marriage may not be consummated. The Law 
magnifies the role of the wife’s consent in sexual relations too. 
Ultimately, her consent to a divorce became one of the Law’s 
requirements. The need ‘for her consent was slower in coming 
only because the Law was more preoccupied with her protection 
against hate and abandonment, and assumed that it served no 
purpose to keep her wedded to a man who did not respect her. 
The Ketubah was created to discourage divorce. It obliged the © 
husband to make adequate provision for his wife’s maintenance 
throughout the marriage and substantial payments in the event 


_Of divorce or widowhood. This obligation reduced the incidence 


of divorce and shielded the wife against desertion by her mate. 
Subsequently, the consent of the wife became a legal prerequisite 


to its validity. In this way the Law virtually equalized the roles 


of the spouses in both marriage and divorce, although it was still — 


the male who was to perform the necessary acts. 


The substitution of a rabbinic tribunal for the husband as the 


initiating agent has been proposed as a solution to the present 
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problems of the Jewish law of divorce. But it is not a solution 
that conforms to the spirit of the Halakhah and the Jewish prin- 
ciple that qnly husband and wife shall create or dissolve the mar- 
ital status. As long as the Law does not transfer the solemniza- 
tion of the marriage — or most other religious acts — to a rab- 
binic tribunal, it does not transfer the power to divorce from 
the husband to a rabbinic tribunal. The emphasis, therefore, on 
the role of, the spouses as individuals. in the creation and term- 
ination of the marital status is an instance of the Law’s concern 
for personal freedom. 


Formality and Finality 


Still other values remain to be reckoned with. First, the formal 
character of the act of divorce might be an added deterrent 


to hasty divorce action by the husband. Second, who knows bet- 


ter than moderns how farcical divorce proceedings can be when 
only the spouses’ consents are required, and how adverse are 
the effects of such proceedings on the moral standards of the 
community! Formality and finality promote these standards. 
When a divorce is consummated, a sacred bond is being dis- 
solved. Many grave consequences flow from it: the eligibility 
of the wife for another marriage, and her release from all the 
prohibitions against adultery. Jewish law, which generally dis- 
penses with formalities in connection with most of its civil law, 
is, therefore, meticulously formal with regard to the bill of di- 
vorce. In addition, the divorce must be one of complete finality, 
or else it is totally invalid. Remarriage is permitted without 
exception, otherwise the divorce is meaningless. The legal status 
flowing from modern decrees of separation is not countenanced. 


Through marriage, the cause of family morality is to be ad- 


vanced; divorce must not be allowed to place it in jeopardy. Sep- 
aration agreements or decrees in modern times imply sexual con- 
tinence; human nature being what it is, adulterous and extra- 
marital cohabitation often ensues. Jewish law cannot permit 
such conditions. A husband (other than a Kohen) who had di- 
vorced his wife may remarry her on one condition. If the wife 
had married someone else after her divorce, and her second 
marriage was terminated by her widowhood or divorce, she may 
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not marry her first husband. This is a significant deterrent to 
hasty divorces and also to the lawful exchange of wives by hus- 
bands who would make a mockery of the marital relationship. 
Divorces are thus given the effect of finality. For this reason 
cohabitation between a man and a woman after their divorce 
might invalidate the divorce. The Law glorifies friendship, but 
does not favor the “friendship” of divorced couples of which 
modern society has a notorious incidence. 

Because divorce is so final, and in the case of Kohanim abso- 
lutely irrevocable, the Law seeks to impress the spouses with the 
awesome character of the step they are taking. Anything less than 
a meticulously formal procdure would cause people to under- 
estimate the sanctity of marriage, mentioned in the husband’s 
recitation Of an ancient wedding formula, “Behold thou art con- 
secrated unto me.” The dissolution: of an act of consecration 
requires the services of a scribe who will prepare a personalized 
instrument at the husband's request. The Rabbis added the re- 
quirement that the instrument include an exact rendition of 
the attendant circumstances of time and place. Interestingly 
enough, since the divorce severed all bonds between the spouses, 
the bill of divorce must be a detached piece of parchment, an _ 
object. whose very detachment from mother earth symbolizes 
the rendering asunder of Two individuals. 

Reformers in Judaism have made of divorce a matter of purely 
secular concern. The Rabbis would not tolerate a condition born 
of a solemn act of consecration to come to an end without the 
Law’s involvement. Even animals once consecrated to Temple 
use cannot pass to another status without a form of redemption; 
without some formal act, even their death does not release them 
from their erstwhile holiness. How could the Law be less at- 
tentive to marital relationship! Talmudic authorities may have 
debated the validity of divorce granted by non-Jewish courts.” 


However, the weight of authority and practice supported the 


position that divorce, like marriage, must follow a Torah pat- 
tern.*® Tradition prescribes how the divorce shall be written, 
attested, and delivered. The slightest variation might invalidate 
it 
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The Conflict of Values 


The formality and finality of the divorce are means used by 
the Law to insure a high regard for the sanctity of the marital 
relationship. Occasionally these means came into conflict with 
the ideal of consent which, philosophically speaking, is a badge 
of human-freedom. Strict formal requirements in any branch 
of jurisprudence are usually the greatest hindrance to the ful- 
fillment of the consent ( or will) of a person. The Law has to 
veer between these values in many a situation. 

If consent is all important, then conditions ought to be permit- 
ted. Obviously conditions detract from finality. Conditions may 
or may not be fulfilled, and the divorce may or may not become 
effective. 

The Law, however, does permit the stipulation of conte: 
The conditions most often suggested in the Talmud are those 
benefiting the wife — conditions that would prevent her from 
becoming a “grass widow” or spare her the burden of the levirate 
law. In her interest the Law’s concern for finality is compromised 
and the area of consent is éxpanded. However, the Talmud sug- 
gests that often conditions tend to’make the wife even more 
the prisoner of her marital bonds. If, for example, a husband 
should grant a divorce conditional upon his not returning home 
by a certain date, and he should be prevented from returning 
by unavoidable accident or duress, the condition ought not to 
be regarded as fulfilled. If so, no such conditional divorce would 
ever in fact emancipate a pious woman. She would always fear 
that non-fulfillment of the condition was due to duress or una- 
voidable accident. For that reason the Rabbis rule that duress or 
unavoidable accident does not affect the divorce. The Law makes 
the value of the divorce’s finality more important than the value 
of consent. The husband is presumed ab initio to waive his right 
ever to claim duress or unavoidable accident. 

For similar reasons, the Law sometimes compromises its con 
cern for the rigidly formal character of the divorce and its man- 
ner of execution. In the event of an emergency the Law relaxes 
the strict requirements circumscribing the husband’s designation 
of an agent to give his wife the writ. If the husband was en route 
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to captivity and wanted to release his wife from the marriage 
bond, or if the husband was dying and wanted to release his 
wife from the ties of the levirate law, his authorization of the 
divorce could be most informal. In such a case the Sages ex-. 
panded the area of consent and made it the overriding factor. 

Form was sacrificed. | 

Yet in other situations they did the very opposite. They re-— 
stricted the power of the husband to revoke the agency he had» 
created to give his wife a divorce. Their most revolutionary | 
achievement was their use of force against the husband, com- 
pelling him to say that he consents to the execution of a divorce 
to his wife in such cases when they felt that the marriage ought 
to be terminated. The wife can precipitate such action in many 
instances. Sometimes she might forfeit her Ketubah, but she 
nonetheless obtains her freedom. Here actual consent was ig- 
nored altogether and all the emphasis was placed on form. _ 

How did the Rabbis rationalize their performance? They were 
loath to tamper with biblical requirements. But they presume 
that every marriage is consummated with the understanding 
that it is subject to rabbinic authority and that their will is the 
will of the spouses forever. The consent on which they rely. is 
an imputed consent — indeed, imputed from the date of the 
marriage. 

The conflict between the values of finality and consent is most 
evident in the later development of the Law’s attitude toward 
conditional divorces. It has already been observed that to permit 
conditions in the granting of divorces is to magnify the area of 
consent and to diminish the element of finality. It is interesting 
that when the wife’s consent to the divorce was not a prerequisite 
for-its validity and there were few restrictions on the husband, 
the Law permitted the use of conditions in the hope that fewer | 
divorces would become final. But when the wife's consent to . 
the divorce became a prerequisite for its execution and delivery, 


(about 1000 C.E.), the granting of conditional divorces was | 


generally outlawed. The communities could well afford to be 
more concerned about finality than consent, particularly since 
the special circumstances in which the use of conditions might be 
helpful to the wife could be handled differently. Yet until today 
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some forms: of conditional divorce are in use, as in the case of 
soldiers going off to battle who, following the precedent of King 
David's soldiers, divorce their wives conditionally or absolutely ° 
pending their return by a_-fixed date. 

It thus appears that the Law's dialectic with regard to divorce 
veers between concern for the sanctity of the marital relation- 
ship and concern for the freedom of the parties. 


The Present 


It is with regard to divorce law that there is presently the — 
greatest need for halakhie creativity. Those who clamor for 
change make it appear that the Halakhah is unfair to women. 
Those who resist change rest their case on numerous maxims 
which make one dread any tampering with the sanctity of the 
marital status. Neither group does justice to the Halakhah. The 
former ignore the overwhelming evidence to be found in thou- 
sands of talmudic folios which deal with the obligations of a 
husband to a wife. The latter freeze the Halakhah against further 
development by ignoring the dialectic which is the very essence 
of the halakhic process. 

True, the talmudic dialectic is not necessarily a quest for 
a reconciliation of opposites in a new synthesis. More often, it 
seeks the retention of the antithetical values and their fulfillment 
in the legal order. Thus, tradition continues to live On, but the 
future is not altogether determined by the past. The dialectic 
confirms the role of history while allowing for progress. How- 
ever, he who takes one polar view or another all the time seldom 
equivocates. If the Israeli rabbinate were to follow this course 
in matters of personal status it would rapidly forfeit its exclusive 
jurisdiction in this area. Fortunately, it appreciates its grave re- 
sponsibility. However, in its fear of, or respect for, the extrefists 
it often fails to take the steps which it knows are required by 
the halakhic process and consonant with its goals. Perhaps a 
candid articulation of the process and its goals would not only 
enhance the general appreciation of the Law and contribute 
to its development, but also relegate the extremists to peripheral 
Status in the traditionalist Jewish community, where they can 
then serve in the role of vigilantes as in any social system. Cer- 
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tainly something must be done to prevent a recurrence of the 


Jate Chief Rabbi. Herzog’s sad confession that he had devised 


halakhic means of promoting the equality of men and women 
in rights of inheritance but was prevented from implementing — 
his decision by extremist colleagues in Israel.** The result. was 
that the people of Israel ultimately had to ignore their halgktic 
experts and lIegislaic, through their popularly elected Krfesset, 
a law not based on Halakhah but in faet closer to halakhic axi- 
ology than that of the position of the Chief Rabbi's controver- 
sialists. It"is important that the Knesset shall not be forced by 
rabbinic intransigence to act in matters of family law. The Kul- 
turkampf in Israel would then be on in earnest and a hopeless 
schism would inevitably follow. The Israeli rabbinate can avert 
such a tragedy. It can further develop the talmudic dialectic and 
not freeze the law in one or another pole of the antinomies. 
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The following essay on one of the most significant 
and emotionally charged issues before the American 
public represents a dissent from the majority Amer- 
ican Jewish opinion by a noted teacher of education. 
A prolific author and editor, Dr. Brickman is profes- 
sor in the Department of the History and Philosophy 
of Education at’ New York University. He contrib-~ 
uted “Religion in the Israeli Public Schools” to the 
Spring 1960 issue of TRADITION. He is the co-author 
of Religion, Government, and Education, scheduled © 
for publication’in June, 1961. For previous discussion 
of the question of separationism, the reader may refer 
to Prof. Simeon Guterman’s article, “Separation of 
Religion and State: The Historical Perspective,” in 
our Spring 1960 issue. The columns of our next issue 
will be open to comment on the thesis here presented. 


PUBLIC AID TO JEWISH 
DAY SCHOOLS 


Whenever the question of the relationship of religion to edu- 
cation and to government is discussed, it is but natural for the 
rabbis to express their viewpoint. No one will deny the right 
to a rabbi to make a pronouncement upon a subject which is 
clearly within his domain, the relation of religion to society. 
Consequently, there need be no surprise when rabbis raise their 
voices against Christmas observances, Bible readings, and other 
religious practices in the public schools. 

What is surprising is the tendency of individual rabbis and 
rabbinical organizations to give voice to their objectiors to 
_ Christianity in the classroom in secularist rather than in theolo- 
gical terms. This is evident in the-statement of policy and posi- 
tion on the public school which three rabbiniéal organizations 
have, been signing en masse for several years and which has 
been jointly adopted by the Synagogue Council of America and 
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the National Community Relations Advisory Council. Both 
the Rabbinical Council of America and the Union of Orthodox 
Jewish Congregations of America are constituent organizations 
of these two coordinating bodies. It is to be assumed that both 
Orthodox organizations, by the mere fact of listing, approve 
the positions and their underlying rationale in the matter of the 
relation of church, state, and education. 


The joint: statement affirms that “attempts at religious in-_ 


culcation in the public schools, even of articles of faith drawn 
from all religions and endorsed by representatives of all, violate 
the traditional American principle of separation of church and 
state.”’ This “traditional American principle” is again invoked 
in Opposition to various practices or observances such as Bible 
reading, prayers and hymns, and Christian or joint Christian- 
Jewish celebrations of religious festivals.- At most, the state- 
ment makes a passing reference to observances which “violate 
the conscience of many religious persons, Jews and Christians 
alike.”* "We have every right to feel disappointed at the failure 
of at least the Orthodox to insist upon a halakhic support for 
any action against Jewish children’s participation in the public 
school’s religious teachings and practices. Certainly, the Ortho- 
dox can find reasons other than the “traditional American 
principle” of separationism. 

It should be added that most Orthodox rabbis and laymen 
follow the majority Jewish opposition to Released Time and 
to bus transportation and secular textbooks for parochial schools, 
all of which have been ruled as constitutional by the United 
_ States Supreme Court; clearly, they disapprove of outright sub- 
Sidies to parochial schools. Their departure from total separa- 
tionism comes in their sanction of “the provision of lunches, 
medical and dental services to children” who attend parochial 
schools.* 

The question arises logically: Why do Orthodox bodies and 
individuals, who are committed to Torah, its observance, and 
its perpetuation, show so much concern for the sacredness of 


separationism when they should be struggling for the recognition ~ 


of religion and religious education as tightful components of our 
society? It may be that the rabbis are fearful of applying théo- 
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logical authority in church-state-school issues because they be- 
lieve that an appeal to constitutional authority will be more 
pleasing, and consequently more convincing, to Christians than 
reference to Jewish sources. So strong has separationism become 
that even Orthodox rabbis become secularist in their approach 
to what is essentially a religious issue. 

The time has arrived for a reassessment of this situation. For 
too long a time have Orthodox rabbis and laymen been content 
to follow the leadership of Jewish secularist “defense” organiza- 
tions iN relations with non-Jews on matters deeply affecting the 
Jewish religion. Secularist leaders have no commitment to the 
perpetuation and promotion of Torah Judaism. For them reli- 
gion is a means to the end of harmonious relations with the 
Christian world which they do not fundamentally understand. 
Accommodation, back- -bending, and compromise have been 
carried too far. The time is ripe for a change. 

The situation can be remedied by a willingness to reexamine | 
the realities of the relationship between religion and education 
in the United States. This can be done by a combination of 
several procedures: examination of the historical tradition and 
precedents, consideration of court decisions, and a glance at 
current practices, problems, and possibilities. 


BEGINNINGS 


In the first place, it must be realized that the beginnings of 
education in the American colonies early in the seventeenth 
century were due to private enterprises.” As a matter of fact, a 
Harvard historian has recently maintained that “the modern 
conception of public education, the very conception of a clean 
line of separation between ‘private’ and ‘public,’ was unknown 
before the end of the eighteenth century.” “ In other words, when 
the United States Govrnment was \ organized, there was no 
public-private separation in education any more than there was 
an open-and-shut idea of the mutual relations of the church 
and state. The more-or-less secular public school was very far 
ahead in the future. As Prof. J. Paul Williams, a Protestant 
minister who is also professor of religion at Mt. Holyoke Col- 
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lege, stated, “All through colonial times, and for fifty years 
after our/birth as a nation, the teaching of religion was con- 
sidered to be a major function of all schools — public as well 
' as private. Secular education was the creation of, politicans 
in the middle of the nineteenth century in an effort, to resolve 
the conflict among churches over what type of religion should 
be indoctrinated at public expense.”’ This point of historical 
significance has not been sufficiently appreciated in discussions 
of the church-state-school issue. 

The history of the early American Republic sheds much 
light on the question of the relation of religion to Government 
and to education. On July 13, 1787, the Congress of the Con- 
federation adopted the famous Northwest Ordinance, stating 
in the third article that “religion, morality, and knowledge being 
necessary to good government and the happiness of mankind, 
schools and the means of education shall forever be encour- 
aged.”* Ten days later, Congress granted powers to the Board 
‘of Treasury to draw up the contract for the sale of 1,500,000 
acres of land on the Ohio River to the Ohio Company of Asso- 
ciates, stipulating that “the lot No. 29, in each township, or 
fractional part of a township, to be given perpetually for the 
purposes of religion.® However, it must be added that no public 
land was reserved for the use of religion in accordance with 
the Northwest Ordinance of 1787 after the First Amendment 

finally became part of the Constitution in 1791. 

Even while the fathers of the Constitution were laying the 
foundation of the First Amendment — “Congress shall make no 
law respecting an establishment of religion, or prohibiting the 
free exercise thereof’ — the legislature of the Commonwealth 
of Massachussetts passed an education act, in 1789, for the 
active participation on the part of the clergy in the certification 
of teachers and in the supervision of the schools. Furthermore, 
the law ordered all teachers, whether they instructed at Harvard, 
an academy, or elsewhere, “to impress on the minds of chil- 
dren and youth . . . the principle of piety, justice, and a sacred 
regard to truth... .”’° Interestingly, the law decreed that “no 
settled minister shall be deemed, held, or accepted to be a 
School-Master, within the meaning of this Act.” This law 
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did not apply to “the President, Professors and Tutors of the 
University at Cambridge,” most of whom were clergymen 
but were not settled, that is, established as ministers of the 
gospel in a church community. 

That the term “piety” must have had some relation to reli- 
gion is apparently clear from the context. To some extent, its 
meaning may be inferred from the contemporary writings of 
state officials. Thus, Gov. Samuel Adams, of Revolutionary 
fame, in his message to the Massachusetts legislature on January 
16, 1794, urged the establishment of “such modes of education 
as tend to inculcate in the minds of youth the feelings and 
habits of piety, religion, and morality ....” ** A year later, on 
January 27, 1797, Gov. Adams re-emphasized the significance 
of “Piety, Religion, and Morality,” as well as the “great impor- 
tance of encouraging our University, Town Schools, and other 
Seminaries of Education; that our children and youth, while 
they are engaged in the pursuit of useful Science may have their 
Minds impressed with a strong sense of the Duties they owe to 
God ... .”?* There seems to be little doubt that at the time 
when the people of the United States were supposed to be ereét- 
ing a high and impregnable “wall of separation between church 
and state,” to cite the oft-quoted phrase of Pres. Thomas Jeffer- 
son in his letter of January 1, 1802, to a committee of the Dan- 
bury Baptist Association in Connecticut,* there also existed 
a feeling in many influential quarters that separationism (did 
not extend to the public schools. 

Financial support from public sources for religious schools 
can be traced back to the early nineteenth century at least. In 
New York State, Catholic, Jewish, and Protestant schools re- 
ceived funds from under the Common School Act of 1795 and > 
annual grants from the State legislature beginning with 1814 
and for some time afterward.'® In 1832, the United States*Con- 
gress granted land to Columbian College (now the George 
Washington University) in Washington, D.C., which had been 
founded in 1821 as a Baptist denominational school and as 
the “real parent institution of the Church.” ** The charter of this 
college, which was incorporated by Congress, provided that ~ 
“persons of every réligious denomination shall Ube capable of — 
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being elected trustees, nor shall any person as president, profes- 
sor, or pupil, be refused admission into said College or denied 
any of the privileges, immunities, or advantages thereof for or 
on account of his sentiments in matters of religion.” " 

On March 2, 1833, Pres. Andrew Jackson signed a bill under 
which the United States Government made a “generous grant” * 
of $25,000 in city lots to Georgetown College, a Jesuit. school, 
Originally founded in 1789 in Washington, D.C., as the first 
Catholic institution of higher education in the United States. 
This bill had been introduced by Rep. Thomas McKennan of 
Pennsylvania at the suggestion of friends of Georgetown who 
felt that Congress should be as generous to the Catholic. as to 
the Baptist College. The House of Representatives passed it, 
97-84. In the Senate, in spite of opposition by Sen. William 
Rufus De Vane King of Alabama, who had two relatives study- 
ing at Georgetown, the bill was approved, 14-13, possibly be- 
cause of the active support of Senators Daniel Webster (who 
was absent during the vote) and John Tyler. It was not until 
February, '837, that the deed for the land was finally executed." 
Federal aid was thus made available to denominational col- 
leges without any successful challenge on Constitutional grounds. 
On the other hand, a bill by Sen. Thomas Hart Benton of Mis- 
souri to grant a township of public land to the French Univer- 
sity of St. Louis (now St. Louis University), also a Jesuit in- 
Stitution, died in committee in 1838 after some discussion on 
the floor.° 

On the state level, New York was among those which made 
direct money grants to colleges under religious auspices. Thus, 
in 1849, Geneva College, (now Hobart College), an Episco- 
palian institution, and St. John’s College (Fordham Universjty) 
received $2,500 each from the state legislature.*' Geneva Col- 
lege, which had obtained in 1838 a five-year State grant of 
$6,000 annually without condition and had also been given 
in 1841 a three-year grant for $5,000 annually on the condi- 

tion of offering four free scholarships.*? Even larger sums of 
$25,000 were given on a matching basis to the University of 
Rochester (Baptist) and St. Lawrence University (Universalist) 
in 1857 and to Elmira College (Presbyterian) in 1867.”* Prob- 
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ably the largest grant made by New York State to a denomi- 
national college was more than $350,000 in land and money 
to Union College (Presbyterian) between 1795 and 1815.-* A 
Catholic historian states that St. Bonaventure’s College, a Fran- 
ciscan school which had a complete college course by 1864 
and which received a charter in 1875, may also have received 
grants from New York State.*’ Even though the New York law 
of 1842 barred support to schools teaching religion and the law 
of 1873 withheld funds from school under denominational con- 
trol, the fact that the New York Constitution permitted such sup- 
port made possible the granting of public funds to sectarian 


‘ academies and other schools for more than a century. However, - 


in 1894 a new section ingorporated into the State Constitution 
(Article XI, Section 4) forbade “the use of public property 
or money in aid of denominational schools.” *° 

The history of the church-state question in American educa- 
tion, when fully explored, will no doubt yield many interesting 
and even surprising items which will puzzle extremists. One such - 
event was the establishment of the “Catholepistemiad, or Uni- 
versity of Michigana” in 1817 by the territorial government 
of Michigan. This unusual institution, which remained in exist- 
ence until 1821 and never did function above the elementary 
and academy level, was administered by the Rev. John Mon- 
teith, a Presbyterian Minister, as President and. professor of 
seven fields, and the Rev. Gabriel Richard, a French-born | 
Catholic priest, as vice-president and professor of six subjects.** 
Interestingly, Father Richard became in 1824 “the first and 
only Catholic priest in American history to sit in the Congress 
of the United States,” ** inasmuch as he had been elected a 
delegate of Michigan territory. In 1821, before the legislature 
amended the law of 1817 and created a new University of 
Michigan, Monteith left and “Richard, as vice-president, then 
took over.” *° This meant that, for all practical purposes, Richard 
became the president of the University of Michigania. Strict sep- 
arationists may be hard put to explain such action by a goveri- 
mental body in the light of the wall-of-separation theory. | | 

For some time there existed a popular view that the great 
American educator of the nineteenth century, Horace Mann, 
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took religion out of the Massachusetts public education and 
put the stamp of secularism on the public schools. A study of 
the writings and activities will show that this is a misconception. 
Mann, who served as secretary or commissioner of the Board 
of Education in Massachusetts, took his point of departure from 
the law of 1827, reenacted in 1835, which required that moral 
and religious instruction be given in the public schools and 
which also prohibited the purchase of any textbooks “which 
are calculated to favor any particular religious sect or tenet.” 
In a lecture to a teachers’ convention in 1839, two years after 
he took office, Mann defined education as “such a culture of 
our moral affections and religious susceptibilities, as, in the 
course of Nature and Providence, ghall lead to a subjection 
or conformity of all our appetites, propensities and sentiments 
to the will of Heaven.” ** His final report in 1848 contained his 
view on the Bible in the schools. “The Bible is the acknowl- 
edged expositor of Christianity. In strictness, Christianity has 
no other authoritative expounder. This Bible is in our Common 
Schools, by common consent. Twelve years ago, it was not in 
all the schools.” ** What Horace Mann opposed in the public 
schools was sectarianism, that is, a single brand of denomi- 
national doctrine, but he was equally antagonistic to secular 
education. He favored the reading of the Bible without comment 
— itself a sectarian act, if one considers Catholics and Jews — 
and “repeatedly urged the teaching of the elements of religion 
common to all of the Christian sects,” ** in line with the state 
law. It is clear, then, that church and state were not separated 
in educational matters in the pioneering Comomnwealth of 
Massachusetts which set the tone for education in most parts 
of the country. In effect, the public schools of the state, by 
the mid-nineteenth century at least, were Christian (actually 
Protestant) institutions which received public funds. Even more, 
the compulsory attendance law of [852, together with the com- 
pulsory Bible reading law, “made religion in the schools com- 
pulsory in a sense in which it had not been before, but this could 
be avoided by attending private schools.” ** Those parents who 
could not afford to pay for private instruction in Massachusetts 
were forced to see their children learn religious doctrines which 
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were alien to them. Such was the status of separationism a cen- 
tury ago. It is hardly reassuring to learn that “after 1855 the 
public schools including elementary, high, and normal schools 
soon dropped all religious content except the daily Bible reading 
and devotional exercises, for which there was strong local sup- 
port, with the addition of moral instruction based on Christiantiy 
but not taught as religion.” *° 

A most significant event in the Massachusetts history of the 
church-state question was the adoption of an amendment (Ar- 
tile XLVI) to the state constitution in 1917. Section One 
stated that “no law shall be passed prohibiting the free exercise 
of religion,” while Section Two prohibited the appropriation 
of any public funds in any form “for the purpose of founding, 
maintaining or aiding any school or institution of learning, 
whether under public control or otherwise, wherein any denomi- 
national doctrine is inculcated . . . .” “* This amendment was re- 
garded as providing the final settlement of the sectarian issue 
in the state, but in reality the constitutional ban upon sectarian 
teaching did not pfdhibit the teaching of non-sectarian Christi- 
anity. As Prof. Smith testified in 1923, “Bible reading is still 
compulsory and prayer and instruction in the fundamentals of 
Chetan may easily be justified under the statute requiring 
the‘teaching of piety. The exact amount of religion in the public 
schools is determined by the local committees ....” *’ He went 
on to admit that “in the public schools the absolute separation 
of church and state is hardly complete so long as there is com- 
pulsory Bible reading . . . .” ** In the light of the fact that Christi- 
anity was taught in the public schools of Massachusetts well 
into the twentieth century, the concept of an “absolute” or 
“complete” church-state separation is questionable. No doubt 
Prof. Smith, along with innumerable others then and now, was 
sincere in maintaining that there was separation in public edu- 
cation in Massachusetts. Perhaps this might be the belief of a 
member of a majority group, but it is difficult to ‘see how a 
minority member can accept such an idea. 

Another interesting aspect of the situation in Massachusetts | 
is the fact that his state, along with all the others, was com- 
mitted by the Fourteenth Amendment to the United States Con- 
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stitution (1868) as interpreted by the Supreme Court, to the doc- 
trine of church-state separationism implicit in the First Amend- 
ment. If church and state were to be distinct in the eyes of the 
law of the land, they were similarly separate according to the 
State constitutions. Separationism should have included the 
prohibition of religious teaching in the public schools, but it did 
not. Accordingly, public funds were available for public schools 
which taught religion, but were prohibited by law to Private 
schools which taught religion. 

The nineteenth century was marked by many curious and 
significant incidents in the field of church-state-school relations. 
The Native Amercian Party was founded in 1841 “to prevent 


the union of Church and State” and “to keep the Bible in the. 


schools.” and a similar platform was adopted by the Know- 
Nothing Party in 1855.*” The reaction of the New York City 
Catholics to anti-Catholicism and to the Protestant teaching 
in the schools resulted in the establishment of a system of paro- 
chial schools. The New York State legislature, through its law 
of 1842, discontinued the practice of granting money to reli- 
gious schools, but it soon became evident that the “public” 
schools would remain Protestant in content and in spirit. A 
Select Committee of the newly-created Board of Education in 
New York City expressed the official opinion that the law of 


1842 “did not intend to exclude the Holy Scripture from our ; 
common schools, nor to prohibit the inculcation of great and 


fundamental doctrines of the Christian religion — or, in other 


words, that those. doctrines are not ‘sectarian’ within the mean- 
ing of that law.” *” For a long time afterward, this view pre- 
vailed in public education in New York City. 

During the’ nineteenth century several states, such as New 
Jersey (1844), Massachusetts (1855), and Colorado (1876), 
passed constitutional amendments forbidding the appropriation 
of public funds to church schools. On the national scene, Pres. 
Ulysses S$. Grant took the lead -in attempting to achieve what 


seems to have been a consistent policy of separating public school * 


and church. In his annual message to Congress, December 7, 
1875, he urged the introduction of a constitutional amendment 
to require the states to maintain a public school system for all 
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children, “irrespective of sex, color, birthplace, or religions; 
forbidding the teaching in said schools of religious, atheistic, or 
pagan tenets; and prohibiting the granting of any school funds 
or school taxes, or any part thereof, either by legislative, muni- 
cipal, or other authority, for the benefit or in aid, directly or 
indirectly, of any religious sect or denomination... .” *’ This 
recommendation was expressed in forthright language, but it 
did not make clear whether “religious” tenets meant the teach- 
ing of all religion or simply, as most people understood the 
term, the doctrines of a single denomination only. 

President Grant's proposal followed upon the thought stated 
by him in his address, September 29, 1875, to the Army of the 
Tennessee, in Des Moines, lowa: “Encourage free schools and 
resolve that not one dollar appropriated for their support shall 
be appropriated to the support of any sectarian schools. Resolve 
that neither the state nor the nation, nor both combined, shall 
support institutions of learning other than those sufficient to 
afford every child growing up in the land the opportunity of a 
good common school education, unmixed with sectarian, pagan, 
or atheistical dogmas. Leave the matter of religion to the family 
altar, the church, and the private school. supported entirely 
by private contributions. Keep the church and state forever 
separate.” ** The possible ambiguity, to which reference was 
made in the previous paragraph, is present in the use of the 
terms “sectarian schools” and “sectarian” dogmas, and then ~ 
in the change to “religion” in “the private school.” A Ca- 
_tholic magazine editor's comment on Grant's speech ap- 
proved the exclusion of sectarianism from the public schools, 
but insisted that “not one dollar” should be given “to our pres- 
ent system of schools, because they are sectarian.” ** This re- 
cognition of the reality of the situation made little or no im- 
pression. The catch-phrase of church-state separation in educa- 
tion had but a restricted meaning, that chosen by the Protestant 
majority to protect the teaching of their faith in the public 
schools at governmental expense, and at the same time denying 
a similar privilege to the Catholic minority. 

It is likely that Grant's ideas may have been inspired bv a 
Constitutional amendment which James G. Blaine, Republican 
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majority leader of the House of Representatives, introduced on 
August 14, 1875. This proposed amendment would have modi- 
fied the First Amendment as follows: “No State sltall make 
any law respecting an establishment of religion, or prohibiting 
the free exercise thererof . . . No public property, and no public 
revenue of, nor any loan of credit by or under the authority of, 
the United States, or any State, Territory, District, or municipal 
corporation, shall be appropriated to, or made or used for, the 
support of any school, educational or other institution, under 
the control of any religious or anti-religious sect, organization, 
or denomination, or wherein the particular creed or tenets shall 
be read or taught in any school or institution supported in whole 
or in part by such revenue or loan of credit; and no such ap- 


propriation or loan of credit shall be made to any religious or 


anti-religious sect, organization or denomination, or to promote 
its interests or tenets. This article shall not be construed to 
prohibit the reading of the Bible in any school or institution; 
and it shall not have the effect to impair rights of property al- 


ready vested.” ** As unmistakable as is the principle of church-’ 


_ §tate separation in the first sentence, it becomes beclouded by 
the second sentence which favors Bible reading. The Blaine 
Amendment was passed by the House of Representatives with 
an overwhelming majority (180 yeas, 7 nays, and 98 not voting), 
but the Senate defeated it because it lacked a two-thirds vote.” 


The failure of the amendment, according to one authority, 


merely meant that a sufficient number of persons in Congress 
believed that the state constitutional provisions were adequate 
in prohibiting public appropriations for denominational 
schools.** It might also be added that five bills by Sen. Henry 
W. Blair of New Hampshire, considered by Congress during 
1882-1890, provided for Federal aid for public schools and 
excluded religious schools, but none of these was passed. Blair 
charged the Catholics with conspiring to defeat his Federal aid 
bills, even if many Protestant leaders also opposed them.** Per- 
haps the true colors of Sen. Blair were revealed when he intro- 
duced a “Religious Educational Amendment” on May 25, 1888, 
with section two requiring each state to “establish and maintain 
a system of free public schools” including instructions “in virtue, 
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morality, and the principles of the Christian religion.” ** Accord- 

ing to two Protestant churchmen-scholars, “It appears that the 
purpose here was to establish the ‘Christian religion’ throughout 
the public school system by teaching the principles of the Chris- 
tian religion.” ** Although the proposed Blair Amendment was 
never passed by Congress, the spirit underlying it is still assert- 
ing itself “in a movement fostered by those who would require 
some form of religious instruction in the public school .. . .” ® 

The actual Federal policy on the question of aid to religious 
schools may be illustrated by the prohibition in the appropria- 
tion acts of 1896 and 1897 for the District of Columbia of 
funds to “any institution or society which is under sectarian or 
ecclesiastical control . . . .” °' Moreover, the Smith-Hughes Act 
of 1917, which furnished Federal funds for vocational educa- 
tion, included the provision that no money “shall be applied, 
directly or indirectly . . . for the support of any religious or 
privately owned or conducted school or college.” °* 


EARLY JEWISH SCHOOLS 


Before leaving the nineteenth century, let us sketch the role 
of the Jewish school in the church-state controversy, especially — 
with reference to public funds. As previously noted, the New 
York State legislature provided funds to religious schools in the 
law of 1795. The free schools of the Roman Catholics and of 
the Jews, maintained by Congregation Shearith Israel in New | 
York City, at first received no money, but grants were made to 
the Catholics beginnning with 1806. The congregation applied — 
without success to the legislature for equal treatment, as stated 
- ironically some five years later, presumably “owing . . , to the 
pressure of business” upon the legislature.° In 1811, in a 
‘ memorial drafted by Mayor (and State Senator) De Witt 
Clinton of New York City, the officers again petitioned that 
the legislature “extend the same relief to their charity school - 
which has been granted to all others in this city.” °* The fact 
that Clinton wrote the text of the memorial and presented it in 
person to the state legislature may have been instrumental ‘in the 
enactment of a law on April 9, 1811 granting the request. The 
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trustees of Shearith Israel joined, in 1813, in the protest by Prot- 
estant and Catholic churches against the sole grant to the New 
York Free School and, in 1840, in the petition by Protestant and 
Catholic churches for state funds. What Shearith Israel re- 
ceived from the state during the years 1814-1821, ranging from 


$15.61 to $51.52 per annum, could hardly be termed 


munificent.*° 

Jews whose children attended the public schools of New York 
City protested in 1843, together with Catholics and Universalists, 
against the sectarian nature of some the textbooks. Their voice 
‘was heard doubtless through the influence of Dr. Simon Abra- 
hams with his colleagues among the Trustees of the Common 
Schools of the Fourth Ward.*® The trustees presented the com- 
plaints to the city’s Board of Education, but did not succeed 
in convincing that body that a wrong had been done. According 
to the Select Committee of the Board of Education, the New 


York State law of 1842 against the teaching of “any religious ~ 


sectarian doctrine or tenet” merely opposes sectarian instruction, 
but “does not prohibit the teaching, inculcating or practices of 
religious doctrines or tenets’in our Schools.” °’ The city autho- 
rities pointed out that “the Christian religion is in fact the pre- 
vailing religion of this State”;** consequently, the attempt to 
bring about the exclusion “from our Common Schools all books 
which inculcate the principles of the Christian religion, or else 
deprive such Schools of all participation in public money... 
[is] a most extraordinary and untenable position... .”” 
Moreover, since “the Jews have not... ..and. . . cannot have 
the same privilege as those who embrace the Christian reli- 
gion,” ® the Board could not entertain their objections to Chris- 
tian content in the textbooks used in the public schools. Nor 
was the Board impressed by the argument that Jews should not 


be taxed for the support of schools in which the Christian reli-, 


gion is taught, since “these institutions were established before 
they came,” the majority of the people insists on having them, 
and “it would therefore be absurd and unreasonable” that they 
should be changed to suit “the peculiar views of a sect” which 
is in a minority.” It was this attitude which resulted in “the 
rise of a host of Jewish all-day schools in the mid-century.” 
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However, as the free public schools became secularized from 
about 1851 onward, parents sent their children to them, and 
“the all-day Jewish schools where a tuition fee was charged col- 
— Japsed.” ** On the other hand, Jewish parents may not have 
- found that the city schools became indeed secular. This may 
be inferred from the statements by Superintendent of Schools, 
Samuel S. Randall, who insisted in 1868 that there should be 
“no taint of sectarianism” in the public schools, and in 1869 
that the public schools myst teach the “broad and fundamental 
truths of Christian morality. Ss 

Jewish activities in the field of church-state-school relations 
during the nineteenth century deserve deeper study. It is inter- 
esting that in 1875 a Jewish commissioner of the Board of Edu- 
cation in Rochester, New York, introduced a resolution which 
was adopted, 14-2, to ban Bible reading, the singing of hymns, 
and prayers in the public schools.” In spite of an effort four 
years later to reverse this decision, “sectarian instruction unmis- 
takably gave way to complete secularism in sOcliester’ s common 
schools.” °° 


IN RECENT TIMES 


Limited space will not permit a thorough, analytical, and 
documented treatment of the issue of public funds to parochial 
schools in the twentieth century. It will suffice to cite only several 
instances to indicate that complete church-state separation was 
mostly imaginary so far as public education was concerned, 
_ and that the practice of financial aid to religious schools had 
by no means been stamped out during the century. The state 
legislature of Maine voted down proposed constitutional amend- 
ments in 1923 and 1926 to ban public funds for private schools 
and continued to give grants until 1937 to Catholic, Methodist, 
Baptist, Quaker, and other denominational schools.’ State 
courts have held that state constitutional provisions against com- 
_ pulsory church attendance and otherwise guaranteeing religious 
freedom, as well as those against public funds to church schools 
and, sectarian instruction in the public schools, “are not violated 
by statutes or board regulations permitting the reAding of the 
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Bible, the repeating of the Lord’s Prayer, the saying of prayers, 
or the singing of hymns, although on this point the courts are in 
irreconcilable conflict.” * It js doubtful if most of the separa- 
tionists are familiar with these facts. 


In order to be able to determine whether the contemporary 
situation in church-state-school relations is any different from 
that prevailing a century, a half-century, or a quarter-century 
ago, it will be helpful to consider some of the influential views, 
expressions of public opinion, and actual practices in the public 
_ schools. In 1953, the Committee on Religion and Education of 


the American Council on Education, which is one of the most 


important secular educational bodies in the country, recom- 
mended that “the public school deal with religion,” that is, in 
the form of prayers, hymns, and teaching of the Bible during 
school hours.®® This committee had urged in 1947 the principle 
of separation of church and state in education, but had also de- 
plored “a strained application” of the principle. In other words, 
religious educational practices which do not anger any portion 
of the population can be introduced on a de facto basis into the 
school system. “If no disturbance results, the probability is that 
a vigorously sponsored innovation will ‘get by.’” *° Here is a 
conscious effort to by-pass the separation doctrine even while 
proclaiming loudly an adherance to it. This double-talk is im- 
portant because, even though it carries no legal authority, it is 
representative of serious public opinion in educational circles 
all over the country. , 


_ The writings of Protestant theological leaders also give aid 

and comfort to those who want separationism and public school 
religion at one and the same time. Thus, Pres. Henry P. Van 
Dusen of the Union Theological Seminary felt that the U. S. 
Government should be influenced to interpret the Constitution so 
“. . . aS to make possible a wide variety of religious instruction 
and religious worship in public schools and colleges.”™ 
Dean Luther A. Weigle of Yale University’s Divinity 
School believed that “there is nothing in the principle 


of religious freedom or the separation of church and state to. 


hinder the school’s acknowledgment of the power and goodness 
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of God.” ** Few will doubt that Dean Weigle must have had the 
Christian interpretation of divine power and goodness in mind. 
To Dean Merrimon Cuninggim of the Perkins School of Theol- 
ogy at Southern Methodist University, “. . . the separation of 
church and state is not a disabling principle,-once and for all 
deciding the issue as to whether or not religion is to be allowed 
in public education. Tax-supported institutions may include reli- 
gion in various ways in their programs, as long as the religion 
is not sectarian, and to the full extent to which state and public 
opinion will allow.” ** Dean Cuninggim’s viewpoint is no mere 
opinion; it is daily translated into practice in many public school | 
systems. It should be noted that he sees no objection to public 
funds to religious schools, so long as they are not sectarian 
schools, if they are labelled public. The “establishment of reli- 
gion” clause in the First Amendment, then, would mean “estab- 
lishment of sectarianism” under his interpretation. Even if not — 
all Protestant theologians and laymen subscribe to this doctrine, 
it is highly likely, in the light of the evidence assembled in this 
essay, that large numbers of Protestants sincerely believe that 
they are upholding separationism when they insist upon religious 
education and religious practices in the public schools. 

It is not likely that the situation has changed perceptibly since 
1946, when the National Education Association’ disclosed that 
there was no agreement in the country regarding permissible 
and non-permissible practices in church-state relations in edu- 
cation.’* A doctoral dissertation completed in 1950 reported that 
public opinion in Indiana was in favor of religious instruction 
in public education despite Federal and state laws and the 
- McCollum decision of the United States Supreme Court. The 

prevailing argument was that the people own and pay for the 
public schools and that, since “democracy is the rule of the ma- - 
jority . . . why not continue a practice which is the will of the 
people?” ** An analysis of teachers’ guides for instructing moral 
and spiritual values in public schools described many of them as 
“blatantly sectarian.” *° A survey by Michigan State University in 
1957 showed that half of the state’s public elementary and high 
schools have frequent or at least occasional prayers, while lesser 
percentages practice hymn singing and Bible reading — all in the 
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absence of any law or “legal prejudice” against “sectarian in- 
fluence in public schools in Michigan.” *‘ In each of the in- 
stances cited in this paragraph, persons actively in favor of 
religion in public schools would probably be deeply shocked if 
one were to question their undivided loyalty to the principle 
of separationism. It would be difficult to blame laymen, clergy- 
men, Or even educators so long as no state constitution forbids 
Bible reading and prayers and hymns and when these have been 
frequently considered by courts as a form of nonsectarian teach- 
ing.‘* Let it also be remembered that these courts would prob- 
ably rush to declare unconstitutional any proposal for public 
funds to parochial schools, in line with the interpretation of. the 
First Amendment-to the United States Constitution and _ the 
explicit prohibiton of such aid in 38 of the state constitutions.” 
Financial aid to religious educaton is frowned upon, but not 
the ideological support of religious doctrine in the public 
schools. 


THE SITUATION TODAY 


- Events of 1960 and 1961 do not seem to be of a different 
pattern than those of previous decades and the past century 
and a half. A survey by the educational magazine, The Nation's 
Schools, released on November 15, 1960, revealed that 72 per 
cent of public school superintendents who replied to a poll 
answered “yes” to the following question: “Do you believe that 
reading from the Bible (any Christian version) — without in- 
terpretation or comment — should be :permitted in the public 
school classrooms?” “ Even ifthe actual sampling was only 
about two per cent of the 16,000 school superintendents, there 
is reason to believe that a decided majority would vote in a like 
manner. 

Another fact to be Sistdered is the situation in Florida as 
recently disclosed in the case before Dade County Circuit Court 
in Miami. This case involves a suit by one Unitarian and three 
Jewish parents to put a stop to ten types of religious practices 
in the Miami public schools: Bible teaching with comment and 
interpretation; the Lord’s Prayer; sermons by clergymen; reli- 
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gious films, hymns, holiday observances, and symbols; religious - 
baccalaureate programs; census of religious affiliations of pupils 
and parents; and a religious test for teachers.*' It is possible for 
the decision to be in favor of secularism in the public schools, 
but it is doubtful if all these praetices would cease now and forth- 
with. Moreover, the situation in Miami ts by no means. peculiar; 
one can find it to a greater or lesser degree in communities and 
cities all over the country. Eradication of religious teachings 
and practices would be opposed in many places and. even if 
the law were to be applied with consistency and firmness, many 
decades would probably go by before the public schools of the 
United States would become secular. , 
Lest one should conclude at this point that the writer's view- 
point may be overdrawn, let some supporting opinions by ex- 
perts in the application of law to educational problems be cited. 
Prof. Arthur E. Sutherland of the Harvard Law School stated 
at various times that “there is a great deal of lip-service paid 
to the principle of complete severance of religion frorh education; 
there is a surprisingly persistent and widespread practice to the 
contrary,” *- and “no matter what the constitutional theory. a 
good deal of religious doctrine finds its way into public school 
curricula.” “* From the standpoint of the historical evidence 
brought forward in this essay, the persistence of religion in the 
public schools is hardly surprising. Surveying the issue in Wis- 
consin, Prof. William W. Boyer of the University of Wisconsin 
concluded that “the principles of complete separation of Church 
and State and unabridged religious freedom have been appealed 
to and ignored by Catholics and non-Catholics alike according 
to the particular interests that each group was trying to serve, 
when relevant disputes emerged. Wisconsin's experience seems 
to point to the conclusion that instruction becomes significantly 
sectarian when religion is meshed with public school education” 
(original italics).“* Prof. Harold H. Pumke of Auburn Univer- 
sity summed up the situation six years ago as follows: “It is 
sometimes. stated that although a court permitted a particular 
‘religious’ activity in a certain case, the principle of ‘separation 
of church and state’ was unimpeachably maintained. Such state- 
ments of abstraction can soothe audiences into accepting theory 
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for reality . . . ..It is basic to remember that general principles 
have reality only in specific applications. There might be theo- 
retical agreement on a ‘wall of separation’ but dispute on what 
the wall separates. It is strictly fiction to assume that a country 
can hol a general principle intact on one hand, and permit 
local mo Yh which erode it on the other.”*’ The fiction of ab- 
solute separationism is still steadfastly maintained. 

But, it might be objected, does not the United States Supreme 
Court make it clear that a wall of separation must be con- 
structed with the church on one side and the state on the other? 
In the first place, in the case of Church of the Holy Trinity ys. . 
United States, 143 U.S. 457 (1892); the Supreme Court stated. 
that the United States is a religious nation and a Christian peo- 
ple. The insistence by a majority of the Court in the case of 
Everson v. Board of Education, 330 U.S. 1 (1947), that the 
wall of separation “must be kept high and impregnable” and 
that “the slightest breach” could not be tolerated did not make 
unconstitutional the provision of public bus transportation for 
parochial school pupils. On earlier occasions, the Supreme 
Court had upheld the granting of Federal aid to Indian Catholic 
schools (Quick Bear v. Leupp, 210 U.S. 50 [1908] ); held that 
there was a constitutional basis for public and. parochial schools 
(Pierce v. Society of Sisters, 268 U.S. 510 [1925] ); and allowed 
a state to furnish free textbooks to parochial school pupils 
(Cochran v. Louisiana State Board of Education, 281 U.S. 370 
[1930] ). 
_ Mr. Justice Frankfurter, in the case of McCollum v. Board 
of Education, 333 U.S. 203 (1948), said that “separation means 
separation, not something less,” but Mr. Justice Jackson found 
that “the task of separating the secular from the religious in edu- 
cation is one of magnitude, intricacy, and delicacy.” In the case 
of Zorach v. Clauson, 343 U.$. 306 (1952), Justice Douglas, 
writing for the majority of the Court, made the point that in the 
First Amendment “the prohibition is absolute,” but it does not 
necessarily mean that “in every and all respects there shall be a 
separation of Church and State.” Echoing the decision of 1892, 
he said that “we are a religious people whose institutions presup- 
pose a Supreme Being.” 
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That church-state-school cooperation is actually taking place 
may be seen in the armed services’ chaplaincy school at Harvard 
during World War II, the G. I. Bill of Rights, and the National 
Defense Education Act of 1958 (which has granted loans of 


$300,000 in 1960 to 25 Jewish day schools in various parts 


of the country and of about $1,400,000 to Protestant, Catholic, 
and secular private schools.)"’ Other examples of such co- 
operation are the Reserve Officer Training Corps, the Natjonal 
Youth Administration, and the National School Lunch ‘Act. 
More instances, such as the provision of transportation and 
textbooks, can be found on the state level. 

The involvement of church and state in educational and 
related matters has been seen as unconstitutional if the financial 
aid is direct and if it is confined to elementary and secondary 
schools. There has been no successful attempts to challenge 
Federal and state aid to denominational colleges. In an inter- 
view in October, 1960, the then Secretary of Health, Education 
and Welfare, Arthur S. Flemming, said that the United States 
Government has not made a distinction between sectarian and 
public colleges because higher education operates on the basis 
of “a dual system ... . . We lean very heavily on both public and 
private institutions to do the job that has to be done. You've 
got to use both public and private to do the job. That being the 
case, we haven't felt that this was a Constitutional question.” 
The idea is that the state is legally obligated to provide 
public elementary and secondary schools, but not public col- 
leges and universities, for all the children of all the people. 
Hence, the state needs the religious colleges more than it does 
the lower religious schools and is, therefore, willing to give money 
to church institutions. Lf the Federal Government and the states 
so will it, the use of public funds for sectarian institutions does 
not violate the First Amendment. At any rate, there his not 
been a successful challenge thus far. It is noteworthy that Sec- 
retary Flemming is aware of the fact that an educational crisis 
would ensue if religious schools should elose for lack of sutti- 
cient support and the public schools would be suddenly forced 
to take in the children. However, this consideration has in- no 
way affected official and ‘citizens’ attitudes with regard toward 
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- public aid to parochial schools. 

Very few people are apparently aware of the financial -prob- 
lems of Catholic parochial schools. One of the leading experts 
in Catholic education, the Rev. Neil G. McCluskey, S.J., look- 
ing at the prospects of increasing enrollments in the years ahead, 
has been suggesting for several years that some portion of the 
parochial school’s program be discontinued and that Catholic 
education should concentrate on the junior high school, senior 
high school, and junior college.** Other Catholic educators 
have expressed similar sentments. And such a step cannot be 
regarded too lightly, for the statement of Father McCluskey 
is nO mere or idle threat. During the past year, in some Catholic 
schools the lack of proper financial support led to cutbacks in 
the number of classes and even the closing of some schools, 


according to the year-end report by the National Catholic Wel- . 


fare Conference.*’ One can only imagine what might happen 
to the public school system in some communities should the 
Catholics reduce the number of their elementary schools. The 
closing of several Jewish day schools does not constitute any 
difficulty to the public school authorities, but the absence of a 
parallel Catholic system, or the existence of an abbreviated 
one, means that the communities must, without too much advance 
notice or warning, provide additional schools, facilities, teachers, 
and the like. And yet this prospect does not seem to sway the 
public to call for some justice in the allocation of public funds 
_ for parochial schools. 

It is puzzling to appreciate the vere consistency of Jewish 
organizations which are traditionally (not the religious tradition, 
of course) opposed to public aid to sectarian schools, but have 
volunteered no oppositon to the Jewish, Catholic, and Prot- 
estant hospitals under the Hospital Survey and Construction 
(Hill-Burton) Acts of 1946 and 1949.*° Apparently, by some 
sort of legalistic legerdemain, they are able to satisfy themselves 
that they are not jeopardizing the integrity of the wall of separa- 
tion when a sectarian hospital obtains Federal funds.‘ However, 
when it comes to Federal aid to sectarian schools, they suddenly 


become gripped with a firm fear as to the height and the im- — 


pregnability of that seif-same wall. Incidentally, those who are 
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worried about the possibility, of Federal aid plus control might 
be soothed by the fact that Hill-Burton Act operated under a 
formula of aid without governmental interference.”' 

Let it not be assumed that there is a real difference in principle 
when public aid 1s indirect-rather than direct, when colleges and 
universities rather than elementary and high schools are con- 
cerned, when sectarian hospitals rather than sectarian schools 
are involved. Either a principle is a principle or it is an un- 
principle. Separationism must be absolute, complete. and con- 
sistent to have any real significance as a principle. 


MAJORITY JEWISH ATTITUDES 


Consideration may now be given to Jewish, including Ortho- 
dox Jewish, attitudes to the church-state-school issue in general 
and to aid for religious schools in particular. The beginning 
of this article cited the joint position of the Synagogue Council * 
of America and the National Community Relations Advisory 
Council. It will also be recalled that the Union of Orthodox 
Jewish Congregations of America and the Rabbinical Council 
of America have repeatedly subscribed to the SCA-NCRAC 
document which opposes, among other practices, Released Time, 
public funds-for bus transportation and for secular textbooks 
for parochial schools, and outright grants, but not school lunches 
and medical and dental services — all in the cause of preventing 
“any violation of the traditional American principle of separa- 
tion of church and state.” Dr. Leo Pfeffer, who seems to be re- 
‘garded both by Jews and non-Jews as the Jewish spokesman on 
the church-state-school controversy, claims that “while the 
Jews do not feel as strongly on the questions [of public funds 
for parochial schools] as the Protestants, their position is much 
the same and is held with much the same uninamity. They agree 
that public subsidies to religious schools would violate the con- 
stitutional principle of the. separation of church and state to 
which they are strongly committed.” "* When one reads the 
statements by Jewish religious, educational, and lay. leaders, 
such as Vice-Chancellor Simon Greenberg of thé Jewish Theo- 
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logical Seminary of America, Dr. Robert Gordis, Prof. David 
Rudavsky, Prof. Milton R. Konvitz, and a host of others, it is 
very difficult to disagree with Dr. Pfeffer. Furthermore, except 
for reconsideration during 1959 and 1960 of the issue by the 
Union of Orthodox Congregations of America,”* there seems to 
have been an almost united front in Orthodox circles in agree- 
ment with the majority Jewish viewpoint. 

Nevertheless, a few in the Jewish community have been out- 
spoken in favor of a more realistic appraisal of the church-state- 
school situation. Among these have been Arthur Cohen, a Con- 
servative layman who publishes Meridian Books, Prof. Will Her- 
berg of Drew University, and the present writer.** The proposal, 
early in 1960, by the delegation of the Merkos L’Inyonei Chinuch 
of the Lubavitcher Movement to the Golden Anniversary White 
House Conference on Education and Youth in behalf of govern- 
mental grants for secular studies in religious schools was un- 
precedented in American Jewish history. ) 


_ A DISSENTING OPINION 


It is high time to reexamine objectively and dispassionately 
’ the matter of attitude toward public aid to the Jewish day school. 
Even if there is an unwillingness, and even a deep aversion, to 
acknowledge what has become recognized de facto—that the 
United States is a Christian country— it is impossible to shut 
one’s eyes to the reality of the American majority’s utilization of 
the public schools for the inculcation of the principles of Chris- 
tianity in greater or lesser degree. Enough evidence, supported 
by direct documentation, has been brought forward to show the . 
_ unchallenged (and possibly unchallengable) prevalence of Chris- 
tian teaching in the tax-supported public schools, a fact which 
makes them in effect religious schools. Following up this point, 
the state legislatures would segm to be violating the First Amend- 
ment and the Fourteenth Amendment, prohibiting the states 
from making laws “respecting an establishment of religion,” 
whenever they appropriate funds for public education. Even 
more, according to two Protestant authorities, “Religious instruc- 
tion in the public schools, whether it consists of reading the 
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Bible, singing hymns, or offering prayer, is, in respect to the tax- 
payer, a coerced support of religion.”” 

A more open-and-shut case for the absence of any separation. 
between church and state in the field of education is hard to con- 
ceive. One might also raise the question whether there has ever 
been a clear-cut intention for a consistent policy of separation. 
And yet, the large majority of the Jewish opinion, Orthodox 
rabbis and laymen included, has placed itself in a position of 
being at least 110 per cent in favor of the strictest possible policy . 
of separationism. As a result, Jewish Organizations have repeat- 
edly fought every attempt at the introduction of any. type of 
religion in the publié schools for reasons understandable to 
themselves, but by no means appreciated by the heavily prepon- 
derant Christian majority. To the Christian Americans, who, ac- 
cording to Mr. Justice Douglas in the Zorach v. Clausan case, 
look upon the country as a religious one, the image of the Jewish 
attitude toward religion becomes one of negativistic and possibly 

even atheistic opposition. Jewish organizations which are for- 
ever worried about an atmosphere of interfaith goodwill and 
harmony, might pause and reflect upon the degree of brother- 

‘hood and amity generated by the policy of antagonism toward 
any manifestation of religion in the public schools of a. religious 
nation. | 

The plain, unpalatable fact is that the Jews are in a minority 
position and will probably never succeed (and this writer be- 
lieves that they should never try) to remake the public school | 
‘system in accordance with their own desires. This attitude will 
certainly be attacked as one of defeatism and lack of optimistic 
reliance upon democratic processes. Such an attack, however, 
does not take the history and the will of the American people 
into account, and it reflects but one interpretation of democracy 


in getion. 
_,< have several courses of action open to them. Two are, 
n the judgment of the writer, fair and promising. As a minority 


in a country run on democratic, Constitutional principles, the 
Jews can and should insist on the fulfillment of the second part 
of the First Amendment. In this section, which is not often 
quoted in church-state-education discussions, Congress and (by 
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the Fourteenth Amendment the states, too) are restrained by 
the Constitution from prohibiting “the free exercise” of religion. 
Accordingly, where religion in any form is to be found in the 
public school, Jews should withdraw their children from any 
- classes, observances, or occasions in which Christian instruction 
is given. This practice conforms to that prevailing in European 
countries, as in England, where religion is recognized as part 
of the curriculum. The “conscience clause” should be enforce- 
able under the Constitution and in the name of freedom of 
religion generally. Such a procedure may reinforce the judgment 
that Jews oppose religion and religious education, but it will 
probably not result in as high a degree of ill-will as does the 
campaign to force Christian America into accepting a secularist 
— and, to many, a Godless — public school. 

From a positive point of view, individual Jews and their 
organizations must strengthen and intensify Jewish religious 
education on all fronts. The recent national study by the Ameri- 
can Association for Jewish Education has demonstrated beyond 
reasonable doubt, if any proof were indeed really needed, the 


bankruptcy of the Sunday School and the qualitative and quanti- - 


tive inferiority of the Talmud Torah vis-a-vis the day school." 
Certainly, the Sunday School and the afternoon schools should 
be significantly improved, because large numbers of parents, 
possibly a majority of those who want religious education, will 
continue to send their children to such schools. However, since 
the best Jewish education can only be given in the day school 
and the Yeshivah, it is necessary for Jews to see it that this type 
of religious educational institution is made the basis of Jewish 
education all over the country. 

As is well known, the financing of the Jewish day school has 
hitherto been derived from such precarious sources as tuition 
fees and voluntary donations. The values of Jewish day school 
education are too many and too significant, both for the future 
of the Jewish community and for the welfare of the nation, for 
the Yeshivah to be left to the fate of fortuitous financing. It 
should be obvious that a Jewish community requires Jewish lead- 
ership; that is, persons who have a thorough and traditional 
background in Judaism. Such knowledge and conviction can 
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rarely be obtained elsewhere than in a Jewish day school. Con- 


| sequently, it becomes a duty, not simply a privilege or an oppor- 


tunity, for the current leaders of the American Jewish community 
and the controllers of its purse to finance properly and with 
dignity the institutions of intensive Jewish learning on all levels. 
They will ensure the continuance of the community by providing 
a Jewish leadership and a Jewish membership. If American 
Jewry is to be of service to, and retain the respect of, world 
Jewry, it must first make certain of its Jewish character. 
Even if the Jewish community leadership of today were 
convinced of the justice of the case of adequate financing of 
the Jewish day schools — and, lamentably, a reasonable contri- 
bution by a Jewish community welfare fund or federation to the 
day schools is a real rarity —- the high and rising costs would. 
still call for supplementary aid. Unless sufficient support is made 
available, the Yeshivot and Jewish day schools might not be 
able to reach the lower economic groups. Thorough religious 
education together with secular education must be accessible 
to as large a number as are still willing and capable, if the in- 


_ tegrity of Judaism is to be maintained im the decades ahead. 


This calls for cooperation befween the community and the state, » 


~ with each aiding what is mo&t identified with it. While there. is _ 


a case for full Federal and state aid to the religious school, | 


- without control, this is not the occasion to prove it. At the pres- 


ent time, it is clear that it is the proper province of the govern- 
ment to subsidize the secular work of the religious school, in- 
asmuch as such a s 1 offers a parallel program to that of 
the public school, thereby relieving the public of a great tax 


burden, and contributes to the furtherance of the national 


interest. 

Liberal thinkers have usually countered the argument of the 
unfairness of the double taxation of parents who send their 
children to parochial schools by saying that such parents are 
free to transfer their children to public schools and thus escape _ 
the double burden. At best, this is a weak position, since it 
overlooks a number of fundamental facts: first. as already 
mentioned, public education woulda become chaotic in many 
communities all over the country if the Catholics should close 
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a substantial number of their parochial schools. Second, the 
parochial or day school is not a private-venture school, but rather 
a community or other form of group enterprise and performs, 
under the state compulsory school attendance laws, precisely 
the same functions as do the schools paid for by the public purse, 
Third, these semi-public or quasi-public schools are under state 
control and advance the welfare of the people of the state and 
of the nation. And fourth, the parochial or day schools teach 
religion, which is not supposed to be taught in the public schools, 
and thus contribute toward the making of a public (non-teli- 
gious) school, which is what the separationists say they want. 
The major objections to the proposal for Federal and state 
financial aid to the Jewish day school (and the others as well) 
might be anticipated. Some might be inclined to oppose such 
aid on the ground that it marks a reversal of the traditional 
American policy of public support for public schools only. As 
shown earlier in this essay, if anything, this is a continuation 
of the traditional practice through the years of aid in one form 
or another to educational institutions under religious auspices. 
Mr. Justice Rutledge of the U.S. Supreme Court, in his dissent 
in the Everson Case (1947), said that “if it is part of the state's 
function to supply to religious schools or their patrons the 
smaller items of educational expense, because the legislature 
may say they perform a public function, it is hard to see why the 
larger ones also may not be paid. Indeed, it would seem even 
more proper and necessary for the state to do this. For if one class 
of expenditures is justified on the grotind that it supports the 
general cause of education or benefits the individual, or can 
be made to do so by legislative declaration, so even more cer- 
tainly would be the other. To sustain payment for transporta- 
tion to school, for textbooks, for other essential materials, or 
perhaps for school lunches, and not for what makes all these 
things effective for their intended end, would be to make @ pub- 
‘lic function of the smaller items and their cumulative effect, but 
to make wholly private in character the larger things without 
which the smaller could have no meaning or use.” *? From this 
standpoint, there is no “valid constitutional objection,” or legis- 
lative one for that matter, “for the state’s refusal to make full 
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appropriation for support of private religious schools, just as. 
is done for public instruction.” ** 

This type of judicial logic seems to be ironclad and in line 
with historical reality. It remains, in the judgment of the writer, 
fully correct even if Mr. Justice Rutledge based his dissent 
on the religious issue in the famous decision which declared 
constitutional the provision of public transportation for paro- 
chial school pupils. | 

Then there is the ever-present argument that public funds 
for religious schools violate the historically hallowed principle 
of church-state separation. Actually, a review of the record of 
the past will show that public subsidy is possibly as old as Ameri- 
can history and that it is questionable if more than a select few 
had ever seriously intended to bring about separation in any 
fundamental way. Church and state have been something less 
than separate during the development of a century and three- 
quarters of American democracy. Then again, there is no sepa- 
ration in Israel, Holland, England, and other countries which 
can hardly be described as undemocratic. From another angle, 
the country which comes closest to absolute church-state separa- 
tionism is the U.S.S.R., and few who are non-Communists will 
regard the Soviet state as democratic. 


There has been entirely too much ambiguity in “connection 
with the church-state issue. Jews are virtually the only large re- 
ligious group to insist on strict separationism. It is shortsighted 
and wrong for Jews to hold to such an interpretation when in 
actuality their concept of —— exists only in their own 
minds. 


Some might object that once the government gives money 
to the Jewish day school it will take steps to control them. A re- 
view of the history of Federal land grants to universities since 
1862, the administration of the educational provisions of the 
G.I. and the Korean G.I.. Bill of Rights, the funds disbursed 
under the National Defense Education Act of 1958, and other 
' Occasions when the United States Government subsidized edu- 
cational enterprises, even when denominational institutions were 
the beneficiaries, will show that aid was mot accompanied by 
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Federal control. 

In the states, secular ‘education. in the religious schools jg 
under the control of the state department of education, even 
without public aid. But this control is legal under the state con- 


stitutions and everything in the religious schools, except actual . 


religious instruction, is subject to state regulation. As long as 
the state government directs the religious schools, it is only right 
for it to help toward the defrayment of the cost of that portion 
of their program which is under public supervision and control. 
No one, to this writer’s knowledge, has ever made a serious 
attempt to challenge the competence of the state government 
to direct the religious school as a breach of the principle of 
church-state separation. 

The next objection would be that public payments to paro- 
chial schools would endanger the existence of the public school, 
which is the foundation stone of American democracy. Many 
denominations, it is argued, will be encouraged by the avail- 
ibility of public money to Open day school systems and to ex- 
pand existing systems, and in the resultant fragmentation of 
American education the public school would lose its role. What 
is likely to result is some expansion of religious education, but 
probably not the eclipse of the public school. Some denomina- 
tions do not wish to have anything to do with parochial educa- 
tion. The large preponderance of parents will no doubt want 
the benefits of a free education or of an intercultural atmosphere 
with a minimum of religious education. There may be a little 
dent in the virtual monoply of American education by the pub- 
lic school, but that is all. Some competition by the religious 
school may even help toward the improvement of public educa- 
tion. And let it not be forgotten that the United States Supreme 
Court has ruled in the Oregon decision that the state cannot, 
under the Constitution, prevent parents from sending their chil- 
dren to private and parochial schools. In the words of Mr. Jus- 
tice McReynolds speaking for the unanimous court, “The funda- 
' mental theory of liberty upon which all governments in this 
Union repose excludes any general power of the State to standa- 
- ize its children by forcing them to accept instruction from 
public teachers only. The child is not the mere creature of the 
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State. . . .” *® Also of relevance is the statement, in connection 
with this case, made by the great Jewish leader, Louis Marshall, 
in his Amicus Curiae brief for the American Jewish Committee: 
“The nation is no more preserved by the public school than it is 
by the other agencies. The Fathers of the Republic and a large 
proportion of our finest citizens never attended a public school, 
and today a large number of the best exemplars of Americanism 
have received and are receiving their education outside of public 
schools.” °° The public school can be apreciated and respected 
without granting it a monoply over the education of children 
and youth. 

The bogey of divisiveness will also rear its head. It will be — 
said that a multiplicity of parochial schools will segregate one 
group of children from another and will prevent interreligious 
understanding and harmony. The frightening word “segrega- 
tion” may also be applied in opposition to the growth of religious 
schools. Those that fear a divisive, segregated society seem to 
forget that there are even stronger barriers, those of economic, 
social and even racial distinctiveness, which keep people apart. 
Pupils who attend parochial schools are merely taught in schools 
which are different in sponsorship from those attended by the 
majority of pupils, who represent all religious faiths in the 
country. The segregation, if such it be, is a temporary and non- 
coercive one. There are no laws which keep the members of 
religions apart from each other, and this applies to their chil- 
dren who may attend other than public schools. Modern society 
provides numerous places, occasions’, and opportunities where 
persons of diverse origins and ways of thinking can mingle, and 
the public school does not enjoy an intercultural monopoly. In 
point of actual fact, there are on the one hand public schools 
in some urban and rural centers in which the children and 
adolescents may be thoroughly homogeneous with respect to 
race, religion, ethnic origins, or economic and social status. On 
the other hand, there may be a variety of racial, ethnic, eco- 
nomic, and social groups in some religious schools. Moreover, 
it appears odd that liberals should in one breath clamor for 
cultural pluralism and in the other fight the spread, if not really 
the existence, of religious schools which perform a service simi- 
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lar to that of the public schools. 

Still another argument against public support is that the vari- 
. Ous religious groups will certainly dispute among themselves as 
to the allocation of the funds and will exert pressure on public 
Officials to get the most generous grants possible. There is even 
fear of the possible rise of political parties which are identified 
with the respective religious sects, if tax-supported funds were 
made available to religious schools.**' There is no guarantee 
that such parties will not arise even without regular public sub- 
sidies to denominational schools. Over a century ago, there was 
a Know-Nothing Party of some influence which was anti-Catholic 
even though the Catholics and other sects failed to get money 
for their schools. Additionally, there has been no danger of re- 
ligious parties in connection with Federal and state aid in con- 
nection with school lunches, bus transportation, secular text- 
books, and the like. And the litigation and the resultant inter- 
religious acrimony in the issues of Bible reading, Released Time, 
prayers, hymns, Christmas celebrations, and so on, have not 
brought about a birth of religious political parties. 

In recent years, a variation of the argument against divisive- 
ness has gained currency in some Jewish circles. Opposition 
is expressed to the public encouragement of parochial schools 
on the ground that the Catholic Church will be the chief bene- 
ficiary, in view of the fact that the vast majority of religious 
schools belong to it. This school of thought maintains that the 
Catholic schools teach the Crucifixion and thus contribute to 
the inculcation of anti-Semitism. What the proponents of this 
viewpoint overlook is that there are Protestant schools and even 
public schools which teach religious and other doctrines which 
might bring about anti-Semitic attitudes. That anti-Semitism 
may be fostered by Nazi and Communist atheists is a fact of 
history. But there are Catholics and Catholics, as there are 
_ Protestants and Protestants. Some of these receive a dose of anti- 
Semitism in the religious schools and others get it gn the public 
schools, while still others who attend both types of schools may 
become friendly to the Jewish people. Futhermore, if Catholic 
schools are to be opposed because of alleged anti-Semitism, then 
so should Catholic hospitals and military chaplains. Since in- 
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struction is also carried on in churches, then both churches and 
schools should not be allowed the privilege of tax exemption. 
If the argument of anti-Semitic teaching has any validity, then 
the Jewish opponents of parochial schools on this ground must, 
to be logically consistent and fair, voice their opposition to tax 
exemption of all religious property, since the law cannot make 
a distinction among religious groups. It is curious that such 
Jews do not seem to be aware of their own tendency toward an 
anti-Catholic attitude. When one is sensitive to anti-Semitism, 
he must also be sensitive to similar manifestations toward other 
religions. 

Another source of opposition to the public aid for the Jewish 
and other religious schools is the conviction that the welfare 
benefits are simply an “opening wedge” for later and greater 
demands. As Pfeffer sums up this objection, “if hot lunches, 
why not bus transportation? If bus transportation, why not 
secular textbooks? If secular textbooks, why not non-religious _ 
supplies and equipment (desks, chairs, blackboards, etc.) and | 
why not the salaries of lay instructors teaching secular sub- - 
jects?”*°? To this excellent example of logic, which Dr. Pfeffer, 
however, repudiates, we answer, simply, “Well, why not?” 
Certainly, enough evidence has been presented in this essay to 
show that all. these benefits are in accordance with realistic 
theory and practice in the history of church-state-school rela- 
tions in the United States. There need be no fear that the open- 
ing wedge will weaken the structure of complete separation; it 
has never in fact existed. To quote Mr. Justice Frankfurter in 
the McCollum case on Released Time, “Separation means sep- 
aration, not something less.”'** In American history, separation 
has proved to be “something less.” 
_ The final argument to be considered here is that the advocacy 

of public aid to the Jewish day school jeopardizes the legal 
position of the Jews in seeking exemption from Sunday-closing 
and so-called humane slaughter laws. If, as suggested in this 
article, the Jews are a religious minority in a Christian country, 
then, some argue, the Jews must accept these disabilities. But 
this is a non-sequitur which overlooks the Constitutional guaran- 
tee of the free exercise of religion under the First Amendment. 
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The Jews have every right, as a minority, to fight in the courts any 
attempt to restrict their freedom of religion. The doctrine of 
freedom also includes the freedom to petition for public aid 
for religious education. 


CONCLUSION 


It is vital for the Jewish community to re-think the question 
of Federal aid and state aid to religious schools. For too long 
has it permitted itself to be guided by an interpretation of the 
doctrine of separation of church, state, and school, which im- 
posed a strait-jacket on thought and action. Fairness and justice 


must take the place of partisan and dogmatic policies which - 


can only spell the ultimate assimilation and withering away of 
the American Jewish community because of the lack of a religi- 
ously literate membership and leadership. The future of Torah 
Judaism must take precedence over a one-sided devotion to a 
dubious doctrine which makes Jews appear as virtually the 
sole supporters of strict separationism and, therefore, as aiders 
and abettors of agnosticism and atheism. Cooperation between 
religion and government in matters of education has more often 
been the rule rather than the exception in American history. 

In the name of the right for the free exercise of religion, as 


guaranteed under the Constitution, Jews should demand that 


their children should be free from exposure to Christological 
and other religious teachings and observances in the public 
schools. At the same time, they should expand and intensify 
their day school system so as to provide a positive program of 
religious-secular education for larger numbers than heretofore. 
This calls for a firm support by the Jewish community. It also 
calls for financial aid from other sources, including the govern- 
ment. For performing a public service, the Jewish day schools 
deserve and require public aid without more control than at 
the present time. 

The entire Jewish community, including the elements which 
have hitherto been antagonistic and lukewarm toward the only 
significant form of Jewish religious education, the Yeshivot 
and the day schools, should make a serious effort to obtain 
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public aid for such schools. At the very least, it should re-study 
the question, keep its mind open, and refrain from putting ob- 
stacles in the path of those who are convinced of the feasibility 
and advisability of governmental support for religious schools. . 
Action should be undertaken within and outside the Jewish 
community. 

Public funds for the Jewish day school will be of inestimable 
value on.two fronts — the preservation of the American Jewish 
community through the extension of Torah Judaism and the 
contribution toward the welfare and security of the United 
States through the development of a thoroughly educated and > 


loyal citizenry. 
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Zalman M. Schachter 


Rabbi Schachter, B’nai B'rith Hillel Director at the 
University of Manitoba and chairman of that 
school’s Department of Judaic Studies, here outlines 
two basic attitudes to Judaism which, to his mind, 
characterize the religious approaches of Hassidism 
and its opponents. This essay represents a response 
to Prof. Marvin Fox’s amalysis, in the last (Fall 
1960) issue of TRrapiTION, of the thinking of Abra- 
ham Joshua Heschel. Rabbi Schachter is a graduate 
of the Lubavitcher YeshiVah in Brooklyn, and holds 
a Master’s Degree from Boston University in the 
Psychology of Religion. 


TWO FACETS OF JUDAISM 


Two hundred years have passed since the demise of the Baal 
Shem Tov. World Jewry celebrated this bicentennial in many 
ways. In Israel and in America many publications appeared 
dealing with Hassidism and its founder. In view of this it is 
* quite significant to note Professor Fox’s article, “Heschel, Intui- | 
tion, and the Halakhah” in the Fall 1960 issue of TRADITION. 
When Hassidism first appeared, it soon found itself surrounded 
by opposition. Interestingly, this opposition by the Mitnaggdim 
(opponents) raised almost the same issues with Hassidism that 
Fox does with Heschel. In fact, a thorough reading of Fox’s — 
article makes it apparent that in addressing himself to Heschel, 
Fox addresses himself to Hassidism. 

Fox’s essay, as a footnote under the beginning of the article © 
informs us, is based on Heschel’s book, God in Search of Man 
(Philadelphia: Jewish Publication Society, 1956). Fox praises 
Heschel for his freshness, brilliance, vitality, yet feels that there | 
are “some points in his philosophy of religion and of Judaism — 
which require revision or, at least, a different emphasis.” Fox 
objects to Heschel basing his thought on the intuitive approach, 
maintaining that the intuitive approach which is based upon 
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existentialist views is far weaker than (and this Fox does not 
fully spell out) the Maimonidean scholastic approach.* His sec- 
ond objection to Heschel is that he makes too many and too 
great demands on the contemporary Jew. Fox feels that Heschel 
demands an exalted state of mind, which is emotionally too 
expensive to maintain over any period of time, and that no claim 
based on intuition is able to convince the uncommitted. Finally, 
Fox maintains that Heschel’s Judaism is not sufficiently anchored 
in Halakhah, 

(Fox himself is aware that his disagreement with Heschel is 
not so much a substantitive disagreement as one of emphasis, 
and that Heschel qualifies many of his statements in the direction 
of his objections. It would be quite interesting to follow through 
in this particular work of Heschel’s, and in his other works, to 
see whether Fox’s objections are well-founded or not. However, 
this is not the purpose of our essay, and so we must leave this 
to others. ) 

Opponents of Hassidism two hundred years ago also based 
their opposition on Hassidism’s stress on intuition. They argued 
that on the one hand, Hassidism abandons the scholastic philos- 
ophy, that by reaching for the Zohar with its affective imagery, 


*Fox himself is not‘a pure scholastic. He too presents us with an either/or 
existential choice. He says, “We then affirm, that in the beginning God created 
because we recognize that to deny God means to destroy ourselves.” Fox shows 
how we must either opt destruction and meaninglessness, or, in order to exist 
meaningfully, affirm Creator and creation. If Fox were to follow Maimonides, 
he would persuade us to accept God as the necessarily Existent as our first 
axiom. He would then expand this axiom ontologically and build a theological 
system as the corollary of such an axiom. Or he may, like Bachya Ibn Pakuda, 
wish to persuade us by the argument from design. Yet Fox knows that the 
contemporary man in the street will not be persuaded by such an argument, 
_and therefore challenges him in terms of non-being as the only alternative to 
Torah. Fox states, “that the Jew who is perplexed and searching is our special 
concern” and further that “he will never be persuaded to live as a Jew by 
religious intuitions which he does not have and cannot understand.” Chances 
afe that Heschel does not feel that he appeals to the totally uncommitted per- 
son. He appeals primarily to the person in whom he can strike a harmonious 
responsive chord. Such a person is already on the treshold of becoming a Jew, 
a process he would not have initiated had theré not been an intuitive striving 
for God and Judaism. 
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it abdicates the use of disciplined reason. On the other hand, its 
intuitionism suggests the accessibility of prophecy. The oppo- 
nents quoted proof texts from the Talmud which in substance 
state that prophecy is no longer available to us. The opponents. 
also argued that Hassidism makes demands upon its adherents 
which are far too great and lead to excesses. Thus, Hassidism re- 
quires even of the Tzaddik, the perfectly just man, that he do te- 
shuvah (turning, repentance). There was another accusation ad- 
vanced by the opponents of Hassidism — that Hassidism is not 
sufficiently rooted in the Halakhah and deprecates its study. It 
makes the am ha-aretz welcome in its ranks and showed far 
too much partiality to him. 

But even on the level.of Hassid and Mitnagged, the polemic 
was not new. It existed even before the fourteenth and fifteenth 
century of the common era, after the Zohar was published. Then 
the opposition expressed itself somewhat differently, and instead 
of speaking of Hassid versus Mitnagged, they spoke of Mekub- 
bal versus Pashtan. If we were to trace these two opposing atti- 
tudes into talmudic times, we would discover that this discus- 
sion existed even then. 

This polemic thus represents a perennial clash between oppos- 
ing attitudes. At bottom the difference is not so much a logical or 
ideological one as a psychological personality factor. Two types 
of mentality in this perennial polemic clamor for recognition 
as the only true vision of Judaism. | 

There is an entire literature of vikuchim (polemics) explor- 
ing the very same question. These polemics were not limited to 
the printed page. They often took the form of public disputa- 


‘tions, such as the one described in Kuntres Bikkur Chicago 


(Otzar Chassidim, |Brooklyn: Kehoth Publications, 1944] p. 
22). There we are told of a dispute between Rabbi Schneur Zal- 
man of Ladi, the founder of the Chabad movement in Hassidism, 
and the rabbis of Shklov, Brysk, Minsk, and Slutzk in the year 
5543 (1782) in the city of Minsk. Rabbi Schneur Zalman of 
Ladi adressed himself to two major issues in that polemic. One, 
why are the amei ha-aretz, the unlettered simple people, so 
greatly encouraged and so well accepted in Hassidic circles and 
and why is such a high level of prayer and devotional life advo- 
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cated for them. Second was the objection raised by the Mitnagg.- | 
dim that Hassidism demands that even a perfect Tzaddik do | 
teshuvah. This, the opponents of Hassidism argued, was a con- 
tradiction in terms. If one is a perfectly just man, then any 
movement away from him would lead to sin. Moreover, if we are 
to maintain that “the Tzadik is the foundation of the world,” | 
and still he stands in need of teshuvah, then the world is founded 
on a lie. Rabbi Schneur Zalman of Ladi, in advocating the Hassi- 
_ dic point of view, quoted his teacher, the Maggid of Mezritch, 
who quoted the Baal Shem Tov as follows: 


.- “And the angel of the Lord showed himself unto him in the flaming 


heart of the fire from the midst of the thornbush. And he saw, | 
behold the thornbush is not consumed. And Moses said: ‘Let me | 
turn from here to see this great sight.’ ” 

Onkelos translates “He showed Himself” as “He revealed Him- 
self.” The intent of “revelation” is that each one, according to his 
level, should attain to the revelation. The real meaning of hitgallut 
(revelation) is fulfilled only when even the lower levels are made 
aware of the revelation. For this reason Onkelos also translates 
“And HV YH descended upon Mount Sinai” as “HV YH revealed 
Himself on Mount Sinai.” Thus hAitgallut means the descent of re- 


_ velation to the very lowest levels. Thus, at the giving of the Torah, 
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not only Moses, on his exalted level, but even the lowliest of Israel 
received the Torah. 


Of the hAitgallut at the thornbush, Rashi states: be’labbat esh — 
“in the very heart of the fire.” Wherein does the Lord’s messenger 
become known? — “in the heart afire.” “The heart afire” refers 
to the sincere and simple fervor (of the heart) which is “her con- 
flagration is the flame of Yah.” 


Where is this “heart afire’” to be found? “In the midst of the 
thornbush.” Rashi further states: “Why the thornbush and no other 
tree? Because ‘with him am I in straits.” The straits are this world. 
This world is called tzarah (trouble, straits) because it is such a 
narrow spot. The supernal worlds, where His infinite Light, blessed 
be He, is condensed, in nature’s ways, is.a narrow place. That is 
why it is called tzarah. The supernal intention is that through the 
service and the study of Torah, the tzarah becomes transformed 
into zohar (a window) in order to illumine the worlds with the 
Light of Torah and mitzvot. 


Now, it is written: “Man is the tree of the field.” There are fruit 
trees, to which R. Yochanan (Taanit 7a) compared the Torah 
scholars, and there are thornbushes. But the heart afire is in the 
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thornbush. The Talmidei Chakhamim (scholars) who are engaged in 
Torah-study are the fire, for Torah has been compared to fire. But 
for them, one cannot claim the “yet it is not consumed” because 
_ they can quench their thirst with the Torah insights they gain. How- 
ever, the thornbushes, the simple folk, who are the very heart afire, 
in their simple, sincere prayer, their recital of the Psalms, despite 
their ignorance of the meaning of the words they recite, are the 
flame that is not quenched. Since their thirst can never be stilled, 
they possess an immense longing for God and Torah and mitzvot. 


“And Moses said: “Let me turn aside. . ..” Rashi comments: 
“Let me turn aside from here to approach there.” Moses understood 
the supernal vision which revealed to him the greater value of the 
simple folk over the Talmidei Chakhamim, namely, that the heart 
afire is only in the “thornbush,” and thus he attained to the rung 
of teshuvah. But since Moses was a perfect Tzaddik, his teshuvah 
was: “Let me turn aside from where I am, to come close to there.” 
The intention is that one must never be satisfied with one’s rung 
and status. Thus even a perfect Tzaddik like Moses needs the work . 
of “Let me turn aside from here to come close to there,” which 
is the movement of teshuvah. 


We have quoted this excerpt in its entirety because it reveals 
not only the Hassidic answer to these questions, but also because 
it gives an insight into the manner in which the answer is offered. 
It is a homiletic way of dealing with the subject. It is round-about. 
It is most un-Greek, in that it does not provide us with an 
essential distinction, but rather describes to us the functional 
process in which the penitent Tzaddik is involved. And it is in’ 
this functional process that many logical paradoxes are contained 
side by side. This is the manner of Hassidic teaching as well 
as of rabbinic teaching. This is the manner in which a congre- 
gant is taught by his rabbi who addresses him from the pulpit 
and this is the manner in which the insight occurs to the preacher 
as he shapes the entire text into a new and dynamic configura- 
tion. Known data are regrouped to shape a more meaningful 
image which vibrates in consonance with one’s own inner being, 
and thus involves the whole man in its harmonics. This is not 
necessarily pure intuition. It is “gestalt” thinking. Gestalt think- 
ing usually has the power of placing man into a situation. Any 
situation creates heavy ethical demands on man and he is no 
longer involved in the Jogical process of manipulating concepts. 


‘ 
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He is put into a situation of concern. This process was favored: 
by Hassidic leaders in ee aneing to others their own 
insights. 

Our particular excerpt concerns ‘itself with the heart 
afire. In the dynamics of heart afire, the perfect Tzaddik is raised 


to teshuvah. Here he shares with the amei ha-aretz the dynamics | 


of the Baal Teshuvah. And it is the Baal Teshuvah aspect about 
which our polemics revolve. 
Many of us are already comfortably committed. Those.of 


us who have arrived and become arrested at a particular level . 


of Jewish observance and Jewish living will find themselves more 


comfortably at home with Fox and the opponents of Hassidism. * 


The “heart afire” is quenched by feeling justified before God. 
Such a person does not see himself in need of an overwhelming 
and general desire for teshuvah. He may recognize that there are 
many particulars in which teshuvah is required of him, but gen- 
erally he is at home with God. We may classify such a person as 
the Chakham type of mind (very much like the “Wise Son” of 
the “Four Questions”). His rightness is measured in terms of 
Torah behavior — glatt kosher, Jewish dairy products, the mu- 
tual approval of the pious. The Chakham approach in Jewish 
theological problems is detached, as if he is merely re-examining 
the already concluded philosophical business. He advocates the 
study of the Guide for Perplexed, if at all, in terms of studying 
the answers before the questions — and then only in order 
to know how to answer the heretic. The Chakham tends to be 
quantitative, form-following, seeking the obvious. He rationalizes 
his own behavior from a pious middle path. He is content to 
function with a dormant motivation which derives from a past 
decision. It is not that he is not unconcerned about God, but 
that he is too busy doing God’s will. Ver hot tzeit tzu trachten 
fun Gott? Fun Modeh Ani biz ha-Mappil bin ich k’seder farnum- 
men. The Chakham is basically democratic. He seeks the major- 
ity opinion according to the Torah dictum. He defines his thought 
in terms of quality and essence. The Chakham looks to the past 
for justification. He is more a student than a disciple. He wishes 
to walk through the world with a cool head rather than with a 
heart afire. He is content to align his conceptual thought with a 
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great authority, and leave it at that. 

The other type of mind is not “at home,” is uncomfortable, 
and finds itself comfortable in the company of Hassidism and 
Heschel. If it is not yet the heart afire, it aspires to be the heart 
afire. It is more concerned in increasing its present holdings than 
in merely maintaining them. The Baal Teshuvah is intoxicated 
with his yearning and feels depressed unless he can maintain this 
intoxication. To live in the stress of the Baal Teshuvah psycholo- 
gy is emotionally expensive. Not many souls can bear this ex- 
pense, and sooner or later they align themselves with one or 
another form of being, having arrested the process of becoming. | 
From that moment on they are not in a Baal Teshuvah relation- 
ship with Judaism: they have become Chakhamim along with | 
one group or another. The Baal Teshuvah must tap very deep 
resources in his own soul in order to be able to maintain himself 
in this emotionally expensive atmosphere. He truly i is a heart afire 
in a thornbush that is never consumed. 

The Baal Teshuvah lives in an atmosphere of crisis. He sees 
the world as unbalanced, and by his act of Torah observance, 
he wants to weigh the scales of the world into the merit side. 
His own sin is not just deviation from Torah-true behavior; it is _ 
a cosmic cataclysm. To merely square himself with halakhic — 
criteria is not enough for the Baal Teshuvah. Like the “Seer” 
of Lublin, he is not satisfied with mere halakhic justification. He 
asks himself: will God take delight in my action? He places 
himself before the visage of God. This does not mean that the 
Baal Teshuvah has reached such high levels of contemplative 
vision that he is sure of God’s qualities or attributes. He is sure 
only of his yearning for them. He has no criteria other than 
“not yet, not yet.” The Baal Teshuvah is not concerned about 
rational proof of God’s existence. God exists for him in his dis- . 
_ Satisfaction with his present, somewhere at the end of his striv- 
ings. He seeks not so much to know God as to find Him, and he © 
finds Him in his seeking. It is often difficult to communicate with 
the Baal Teshuvah. He is impenetrably esoteric, highly symbolic. 
The Chakham thus often accuses him of double-talk. He can, 
however, communicate his concern and his striving. 

The Baal Teshuvalr is not satisfied with dormant motivation. 
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He strives always to bring it to full awareness. He lives in a state 
of tension. The consent of the majority is far less significant to 
him than the discipleship he seeks in one who has already trodden 
along his path. He is concerned not so much with the what of 


Judaism as in the how of becoming a good Jew. No goal in the . 


present can satisfy the Baal Teshuvah: he always looks toward 
the future. He speaks from want of reconciliation, always con- 
sidering himself in debt. He makes demands upon himself and 
upon others which seem unreasonable. 

Halakhah is for the Baal Teshuvah not an end itself, but a 
means to God. It is for the Baal Teshuvah, in Professor Berg- 
man’s words, “the arsenal with which one can fight his way 
through God.” The Chakham type of mind, will look to the ha- 
lakhic scholar for guidance, while the Baal Teshuvah will look 
to the inspired guide to help him edify his own unsatisfying self. 

The religious climate of the Chakham type of mind is tem- 
perate; that of the Baal Teshuvah is torrid. If he does not feel hot, 
as a heart afire, the Baal Teshuvah fears the creeping frost of 
Amalek. 

The Rabbis declare that “On the place where the Baal Teshu- 
vah stands, the Tzaddik cannot stand.” The Baal Teshuvah 
is closer to God than the Tzaddik, for, as the Zohar has it, “he 
attracts Him with far greater force.” There are mysteries con- 
cerning which the Chakham will not dare to speculate. These 
Same mysteries are home ground for the Baal Teshuvah. “The 
people saw and they moved backwards and stood from afar. 
Moses came close and entered into the mist which was God.” 
This the Bratzlaver interpreted in the following way: “The 
people became aware of the obstacles in their path to God and 
were satisfied to remain from afar, whereas Moses, realizing 
that God was to be found in the very obstacle itself, in the mist, 
proceeded further to find God right there.” 

It is the attitude of the heart afire which separates the Baal 
Teshuvah from the Chakham. When the Chakham argues that 
his approach is far more certain and yields greater consensual 
validation in terms of the historic tradition and in terms of 
coolly reasoned philosophy, the Baal Teshuvah answers that such 
an approach is far too abstract, that it merely demonstrates in 
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Two Facets of Judaism 


devious conceptual ways what is easily apprehended by him in 


his striving. Thus he finds it unnecessary to engage in the Chak-_ 


ham’s reasoning. The Chakham may argue that vision and 
prophecy do not exist today. The Baal Teshuvah will reply 


that he clearly heard the Heavenly Voice issuing from Mount 


Sinai calling upon him to return to God. The Baal Teshuvah 
is impatient with the Chakham’s long and round-about con- 
ceptual way, when he is so constantly aroused by the situational 
prophetic call which he claims to hear. The Chakham, not in- 
volved in this striving, is not satisfied with the blurred outlines of 
the Baal Teshuvah’s situational thought. The Chakham is scan- 
dalized when, a few. moments later, the Baal Teshuvah, in- 
volved in a different crisis and in order to overcome that, has 
espoused an altogether opposing idea. The Baal TesShuvah does 


path between both extremes. Like the Kotzker, he will retort 


that the middle path is trod’only by animals. Thus the Baal Te- 


shuvah will not commit himself to any system of thought, but 
will insist that the living word, speaking to him at the moment, 
enabling him to live through his present crisis, is the very best 
system. Because it helps hirh so much, he feels that this living 


word has come to him by Divine Providence and therefore par- 


takes of the power of prophecy. The Chakham cannot help but 
see in the Baal Teshuvah's “living word” a mere homiletical ex- 
cercise. But it is the function of homiletics to cater to the Baal 
Teshuvah. For this reason he often employs a Hassidic vertel 


because he can thus best communicate the dynamism of a multi- — 


- not wish to accept the Chakham’s invitation to walk the middle | 


level interpretation. The form in which most Hassidic teaching — 


comes to us is thus the short pointed homiletic flash.-In order 
to best understand Hassidic literature, one must seek in it the 
answers for crises. 


If we understand, then, that what divides the two streams as . 


they proceed side by side through Jewish history is the problem 
of the “heart afire,” we need by no means make a value judge- 


ment in favor of one or the other. Each functions in the light of 


its own approach to Torah. Both of them are profoundly Jewish. 


“The words of these and the words of the others are both the | 


words of the living God.” Yet out of this realization that both 
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represent Judaism, each group can learn from the other. The 
Chakham type would do well to take on some of the ongoing 
and forward-moving dynamics of the Baal Teshuvah. This is 
what our excerpt from the words of the Baal Shem Tov quoted 
before indicates. But Hassidism has also shown that the Baal Te- 
shuvah would also do well to realize that, ultimately, he must 
somehow settle down in his commitments and serve God not 
only as an individual striving onward toward the realization of 
Him, but as a limb fulfilling His blessed will in mitzvot. 
Hassidism in the time of the Baal Shem Tov at one time almost 
decided to be known as Baalei Teshuvah. For reasons of his 
own, the Baal Shem Tov did not consent to this. As Hassidism 
gained adherents, a certain balance was struck in its own camp 
in the course of the generations. The opponents of Hassidism 
and their successors felt too that they had to absorb some of the 
psychological dynamics of Hassidism, and this they did in terms 
of the later Mussar movement. The student of the Halakhah 
is bound to encounter the Aggada, and a student of the Aggada 


will suffer a total lack of understanding if he is not at home with- 


in the Halakhah. Upon introspection, a halakhic decisor will 
often find himself guided by intuition in arriving at a decision 
where there is no precedent available to him. For he too hears 
a Heavenly Voice issuing from Mount Sinai which says, “Woe 
unto creation due to the Torah’s debasement.” 

In the light of the above it becomes apparent that the problem 
of teshuvah is a central one in the dialogue between Hassidim 
_ and their opponents, between the streams of Chakhamim and 

Baalei Teshuvah, and between Fox and Heschel today. 

Whenever the climate is conducive to teshuvah the emphasis 
moves from the value judgment to the functional approach. The 
functional approach is always more psychological, the Chak- 
ham’s approach is more philosophical. Yet both of these ap- 
proaches within Judaism presuppose a general atmosphere 
service to God. The calendar and the liturgy afford to both the 
expression of the point of view of the other. There is much study 
for the Baal Teshuvah in observances, halakhically formulated, 
which he shares, at least on the level of behavior, with Jews all 
over the world. And the halakhically motivated Chakham is 
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bound to encounter feshuvah as it reaches him and transforms 
him into a Baal Teshuvah during the High Holy Days. : 
To the dismay of the adherents of both ways, the general 
atmosphere of divine service has become contaminated. Both 
groups must work to’clear the air. The late Lubavitcher Rebbe 
remarked that in order to rid our atmosphere of defilement we 
must filter the air through constant recital of the words of Torah. 
Our present atmosphere is sensate, aims at success, loves the 
tangible, and conforms fo the prevalent social niveau. In this 
atmosphere, vocations for life-long Torah study in a Kolel, or 
for a life of devout worship in Hassidie circles, are. generally 
not produced. To our intense regret, the entire polemic between 
Baal Teshuvah and Chakham, Hassid and Mitnagged, Heschel 
and Fox*. are not relevant to the average uncommitted Jew to- 
day. For it takes place in an already sanctified atmosphere. 


*Dr. Fox misreads the writings of Heschel when he says, “Must we in effect 
scorn the piety of a vast number of meticulously observant Jews because it is 
often routine and mechanical?” Surely Heschel does not scorn such Jews. He 
would no doubt be glad if, instead of reading his book, they would engage 
in intensive study of Torah in a Beth Hamidrash. Fox is unfair when he says, 
“Does not such a view of Judaism grant (without intending to do so) the old 
(and probably malicious) charge that a letter kills where the spirit gives life?” 
By leaving us with a choice of a lifeless letter and a living letter, we are 
bound to choose the living letter. But nowhere in Heschel’s writing does he 
maintain that’a letter of Torah is lifeless. All that Heschel savs is ;that the 
letter needs reading. When Fow savs, ‘a Jew who lives in accordance. with Ha- 
lakhah has done all that can be asked of him,” he may find that not only He- 
schel and Hassidism will disagree with him, but Nachmanides will - dispute 
him too. Nachmanides would say that such a person may well be “a reprobate 
with the consent of the Torah.” Fox, who is an academic philosopher, should 
have been more careful in attacking his owt deductions from Heschel’s writings. 
Heschel does not attack the Chakham type of mind when he speaks dispar-__ 
agingly of “Pan-halakhic theology” calling it “a view which exalts the Torah 
only because it discloses the Law, not because it discloses a wav of finding God 
and life.” He is not speaking of Halakhah as envisioned by the Chafetz Chayvim 
or Chazon Ish or Rav Kook. Heschel attacks a religious behaviorism and pan- 
halakhism as it is construed by Professor Isaiah Leibovitz of Isracl. A number 
of our contemporary Orthodox colleagues are more or less in agreement with 
Professor Leibovitz who pleads for behavior according to Halakhah and is not 
at all concerned with the duties of the heart and of the mind. Such words as 
soul and holiness are without relevancy in Professor Leibovitz's view, 
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It will not do to create a straw man out of Heschel and to at- 
tack that straw man. It will not do to revive the polemics be- 
tween Hassidim and Mitnaggdim. Our problem is not how we 
Shall come to grips with one another, but how shall we purify 
the air, how shall we communicate with those who have neither 
already arrived nor are in the process of coming to Halakhah. 
Our problem is that this polemic between Hassid and Mitnagged, 
and Heschel and Fox, is not the daily dialogue between two 
average Jewish businessmen walking on their way to the subway. 

We may not be able to win over the unconcerned Jew to Ju- 
daism in a direct way. We may attempt devious methods: attract 
him to adult education, work through his children who attend 
our day schools, wait for the moment in which his concern begins 
to rouse him. But from then on it is important that we do not 
contend for an exclusive way to Torah and God. _ 

Hassidism itself did not remain pledged to only one way. Many 
Hassidic currents arose to care for those who were in need of 
their own particular way, and the problems that were peculiar 
to them. The opponents of Hassidism too were not satisfied with 
one solitary way. There were many different currents in Mussar. 
There were ways which, emphasizing study, allowed for many 
ways to study. | 

It is necessary to offer as many ways as possible, so that he 
who is searching may find one most suitable to his own need. 
Thus, when moved towards a more meaningful Judaism, he will 
not find his way barred. The word way is used advisedly. For it 
is a way, not the final goal. It is merely a path which will lead 
us all to the same glorious goal: the perfection of our service 
to God and our obedience to His will, as it is made manifest to 
us in Torah — both in Halakhah and Aggadah, in the lives of 
Chakhamim and Baalei Teshuvah, of Tzaddikim or giants of 
scholarship, whether of the past or the present. 
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Marvin S. Antelman 


A young man who has already achieved an inter- 
national reputation for basic research in chemistry, 
Dr. Antelman here continues a halakhic discussion 
commenced by Rabbi Meyer Karlin in our Spring 
1960 issue. A graduate of Yeshiva University, City 
College of New York, amd New York University, 
he is pursuing studies for the advanced rabbinic 
degree of yadin yadin at Mesivta Rabbi Chaim Ber- 
lin. He is the recipient of am honorary doctorate for 
his scientific work, and has made some notable con- 
tributions to recent cancer research. A comment by 
Rabbi Karlin on Dr. Antelman’s animadversions fol- 
lows this article. 


HALLEL ON YOM HA-ATZMAUT 


In the Spring 1960 issue of TRADITION, Rabbi Meyer Karlin 
presents an excellent summary of the status of Yom ha-Atzmaut 
(Israel’s Independence Day) in the Halakhah. In his article, 
Rabbi Karlin describes the current reluctance of our rabbinical 


_ authorities to sanction recitation of the preliminary Halle! bless- 


ing on this day. Their reason: the absence of any overt miracle 
in the establishment of the State. , 

In my humble opinion this view is perhaps not in the best 
tradition of the Halakhah. For the issue involved here is that 
of when the benediction (“Who has sanctified us with His com- 
mandments, and has commanded us to recite the Hallel”’) is 
said, rather than the recitation of the Hallel itself and the cir- 
cumstances that led to it. 

We recite the general benediction including the formula 
“Who has sanctified (asher kideshanu)” before the perform- 
ance of many mitzvot, such as the washing of the hands, putting” 
on the fallit and tefillin, cating bitters at the Seder, sitting in the 
Sukkah, and lighting the Chanukkah candles. Some of these 
commandments are biblical in origin whilst others are the result 
of rabbinic enactment (takkanah). 
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It is “with regard to the lighting of the Chanukkah candles, 
a mitzvah established by takkanah, that the Talmud (Shabbat 
23a), seeks a source for the equality of rabbinical with biblical 
commandments. 
How, the Talmud asks, can we say ve'tzivanu (“and He com- 
manded us’ ") as part of the benediction, when the entire com- 
mandment is only a rabbinic decree, and not part of the biblical 
revelation? Two answers are. given. The first of these. offered 
by R. Ivya, is accepted by Maimonides (Hil. Berakhot 11:3), 
R. Ivya cites Deuteronomy 17:11, “. . . thou shalt not turn aside 
from the sentence which they shall declare unto thee, to the 
right hand, nor to the left” which commands us to obey our 
halakhic authorities in each generation and not to deviate from 
their commandments. Furthermore, this passage, in Deuter- 
onomy 17, is preceded by “unto the judge that shall be in those 
days” (17:9), upon which the. Sifre comments (as quoted by 
Rashi), “even if the halakhic authority in your generation is 
inferior to his predecessors, you are obliged to obey him!” Thus, 
a takkanah by the rabbis of our generation has the authority 
of the word of God as revealed in the: Bible. In the same vein, 
the Talmud tells us (R.H. 25b) that Gideon in his generation 
is likened unto Moses in his generation, Samson to Aaron, and 
Jephtah to Samuel. One has to go no farther for an interpreta- 
tion of the law than the contemporary authority. Maimonides 
is even more emphatic (Hil. Mamrim 2:1), saying that “You 
have no farther to go than the court of your generation.” 
There is a vast halakhic literature on the equality of takkanah 
with the word of God. The general attitude is best expressed 
by Nachmanides in his commentary on Exodus 21:6, where 
he explains that the word “God” is often used in the T@rah 
to designate the halakhic authorities, because God sanctions 
their decrees and their decisions, and it may be considered as 
if He Himself decided them. (See, too, Sefer ha-Chinukh, no. 
496.) Consequently, when the rabbis in our generation tell us 
to read the Hallel on Yom ha-Atzmaut, it is as if God Himself © 
commanded it. 


_ However, there are specific sources regarding the benediction 


204 


Halle! on Yom Ha-Atzmaut ¢ 


over the Hallel that ae special study. We shall now proceed 
to examine them. 

In Berakhot (14a) the Tosafot state that on Rosh Chodesh 
it is a minhag (custom) to read the Hallel. The opinion of 
Machzor Vitri is quoted to the effect that since it is only a min- 
hag, we do not recite the benediction: The point is further made 
that the benediction on a minhag is not regarded as a blessing in 
vain (berakhah le'vatalah), just as women may pronounce the 
blessing over mitzvot from whose observance they are exempt, 
such as /ulav, or even fefillin. 

In Sukkah (44b), the Tosafot discuss the problem of those 
benedictions pronounced on the second days of yom tov, which 
are observed only in the Diaspora. These days are observed only 
as a matter of minhag. They declare that ve’tzivanu cannot be 
recited, there being no specific’ “commandment” to observe 
them. They also point out that the sounding of the Shofar on 
the second day of Rosh Hashana is a ftakkanah, thus requiring 
a vetzivanu blessing. Rabbenu Tam maintains that the com- 
plete Hallel is recited with the prior benediction when the re- 
demption occurs to the entire people of Israel. Rabbenu Cha- 
nannel remarks, at the conclusion of this Tosafot passage, that 
if redemption occurs to a group, then that group recites Hallel 
without a benediction. This statement of Rabbenu Chanannel is 
somewhat out of context in Sukkah, but its relevance becomes — 
more evident when we consider a statement by Tosafot in Taanit 


(28b), and again in Arakhin (10a), where Rabbenu Tam’s 


opinion is cited as affirming the benediction on a minhag, such 
as the benediction before Hallel on Rosh Chodesh. 

There are thus. five cases, according to the Tosatiem, in 
which the ve’tzivanu blessing is to be considered: 

1. A mitzvah of the Torah, such as Tefillin, Lulav or Tzitzit, 
observed under circumstances prescribed by the Torah. 

2. Observance of a mitzvah of the Torah in circumstances 
not prescribed by the Torah, e.g. women performing the mitzvah 
of Lulav (which is not obligatory upon them). 

3. Observance of a mitzvah ordained by rabbinical edict 
(Takkanat Chakhamim), such as reciting the Hallel when this 


205 


TRADITION: A Journal of Orthodox Thought 


is prescribed by the Rabbis, for example on Chanukkah. 
4. Observance of a mitzvah (ordained by rabbinical edict) 


as a minhag, in circumstances not prescribed by the Rabbis, 
which has been universally accepted, such as the recitation 
of the Hallel on Rosh Chodesh. 


5. Observance of a rabbinical commandment in optional 
circumstances on a local or individual basis, such as a con- 


gregation saying the Hallel on a& day they were delivered from 
a calamity. 


There is no question at all that we recite the ve'tzivanu 
blessing in cases 1, 2, and 3. The question arises in case 4. Here 
Rabbenu Tam maintains that a benediction is pronounced, 
while the other Tosafists disagree. In case number 5, where 
local observance is pursued, Rabbenu Tam concedes that a 
benediction is not pronounced. 

The issue under consideration is this: does a mitzvah ordained’ . 
by rabbinical edict still remain a mitzvah when it is observed 
outside of its prescribed limits? Rabbenu Tam says yes, and 
though Rashi and other Tosafists disagree, halakhic practice 
has followed Rabbenu Tam who is supported by such decisors 
as the Rama, Mordecai, and Ashri (Shulchan Arukh, Orach 
Chayyim 422:2). 

Note that not once in reference to the Mepediction has there 
been any mention of the nature of the circumstances contribu- 
’ ting to the universal acceptance of a rabbinical mitzvah (in un- 
_ prescribed circumstances). It is rather the performance of the 
mitzvah and the definition of its limits which are important. 

The current objection to a benediction before Hallel on 
Yom ha-Atzmaut is that an “overt” or supernatural miracle 
is not associated with Israel’s independence. The State of Is- 
rael, it is argued, is only a first step in the redemption; a genuine 
geulah has not yet been achieved. Assuming all this to be true, 
it-is still irrelevant. For we have conclusively shown that once 
the Hallel is universally recited, irrespective of why it has 
been accepted, it requires a benediction. This is certainly true - 
of the Hallel on Yom ha-Atzmaut even if we were to consider 
the Hallel reading then a universal minhag. Although the Hallel 
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- reading on Yom ha-Atzmaut is not a takkanah of a Sanhedrin, 
it has most certainly received the sanction of our leading ha- 
lakhic: authorities, which is the equivalent of a takkanah (in 
view of Deuteronomy 17:9). 


The basis of the argument concerning the nature of the | 
miracle of Yom ha- Atzmaut is attributed to Rashi’s remarks — 
concerning when the Hallel is to be said (Pesachim 117a). 
He states that if, God forbid, a calamity befall Israel, we are 
_ to recite the Hallel upon our subsequent redemption, as is the 
case on Chanukkah. The,statement “as on Chanukkah” is con- 
strued by some authorities‘to mean a miracle such as occurred 
Chanukkah, conforming to Rashi’s commentary on Shabbat 
21b: “for which miracle was it [Chanukkah] instituted?” How- 
ever, these arguments seem to be taking Rashi out of context 
in view of what Rashi has stated in his commentary on- the Sid- 
dur in connection with reciting the Hallel on Rosh Chodesh: 
“I dO not recite a benediction on it, either when praying alone 
or with the congregation, because it is Only a custom, and a 
custom requires no benediction . . . but I do recite the conclud- 
ing benediction melekh mehallal ba-tishbachot. ~ tee implica- 
tion is, clearly, that Rashi’s objection to the benediction is based. 
upon his agreement with the Tosafot, and not because “ boom 
reasons governing the reading of the Hallel itself. 


My personal opinion is that Yom ha-Atzmaut is on par with 
Chanukkah, and it is improper to judge the value of a holiday 
on the basis of the miracles performed on that day. My opinion 
is based on Maimonides’ comments on the nature of miracles 
(Hil. Yesodei Torah 8:1): “The Children of Israel did not be- 
lieve in Moses because of the miracles he performed, because 
he who believes only on the grounds of miracles possesses a 
baseness in his t that perhaps the miracle is accomplished 
by magic or soré@ty. Rather, all the miracles that Moses per- — 
formed in the desert were performed because of necessity and 
not as proof of prophecy. It was necessary to drown the Egyp- 
tians, so the sea split and they sank in it; we required food, he 
brought Manna down on us; they were thirsty, he smote the 
rock, etc.” Similarly, I think that if there would have been 
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enough oil, there would not have occurred a miracle of Cha- 
nukkah. The miracle came about because of necessity. If there 
were no miracle associated with Chanukkah we would still 
recite the Hallel today because of our redemption at that time. 
If there would have been a necessity for an overt miracle during 
Israel’s War of Independence, I have no doubt that God could 
have and would have wrought it. 
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Rabbi Karlin replies: 
A REJOINDER 


The article by Marvin. S. Antelman presents a competent ana- 
lysis regarding the pronouncing of the benediction asher kidesha- 
nu. Nevertheless, I cannot agree with his conclusion that a ben- 
_ediction is to be pronounced before Hallel on Yom ha-Atzmaut. 

Mr. Antelman states that-the fact that the miracle ‘of Yom 
ha-Atzmaut was not overt is irrelevant, “For we have conclu- 
sively shown that once the Hallel is universally recited irrespec- 
tive of why it has been accepted, it requires a benediction” 


(italics mine). I must disagree with the statement that there is 


such a thing as a minhag to say the Hallel as such. In my article 
I have shown that the recitation of Hallel falls into two cate- 
gories: 1) Hallel on Yom Tov recited as Shirah, and 2) Hallel 
on Chanukkah recited over an “overt” miracle. There is no Hal- 
lel without one or the other. Essentially Hallel consists of chap- 
ters 113-118 of the Book of Psalms, yet the mere recitation of 
these six chapters does not constitute Hallel any more than the 
recitation of — six chapters in the Book of Psalms. 

Thus, there ave Jews who divide the Psalms into thirty por- 
tions, reciting one portion every day of the month. On the. 
twenty-fourth day of the month, they recite psalms 113 through 
118. Does that mean that they recite Hallel on the twenty-fourth 
day of every month? | 

It is also customary to recite the entire Book of Psalms on 
Rosh Hashanah. Does that mean that we recite the Hallel on 
Rosh Hashanah, contradicting the talmudic statement that no 
Hallel is to be said on Rosh Hashanah? 

Thus if we consider the miracle of Yom ha-Atzmaut neat 
ficient reason to say the Hallel, there can be no minhag to recite - 
Hallel as such, but merely to recite certain Psalms. 

As to the minhag to recite Half Hallel on Rosh Chodesh, there 
_ the situation is different. Rabbi J. B. Soloveitchik in his Yahrzeit 
Sheur on 4 Tevet, 5717, explained the statement in Arakhin 
10b, “Rosh Chodesh, which is called moed, should require the 
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recitation of Hallel. There is no prohibition to work on this day” 
as follows: A festival such as Passover possesses kedushat ha- 
yom (sanctity) because of: a) Musaf — the additional sacrifice 
offered in the Temple; b) Prohibition of work; c) Obligation to 
make the pilgrimage to Jerusalef&; d) Special mitzvot such as 
matzah. All festivals have one or more of these qualities. 
Rosh Chodesh, however, is distinguished only by musaf and is 
thus a festival in the Temple only, where Hallel was recited as 
din (law) not minhag. The minhag to recite Hallel on Rosh Cho- 
desh consists in extending the kedushat ha-yom from the Temple 
to Jewish communities outside its precincts, even as the minhag 
of Yom Tov Sheni Shel Galuyot means that we extend kedushat 
ha-yom to the second day, and does not mean that there is one 
_ minhag to eat: matzah the second night of Passover, another to 
- ea tmaror, a third to drink four cups of wine, etc. 

As to the argument that there was Mo overt miracle because 
it was not needed, I do not believe that makes any difference 
halakhically. The reason given why no such miracle occurred is 
a matter of metaphysics. I would be rather inclined to accept 
the view that such a miracle did not take place because our gen- 
eration is not worthy of one. | | é 
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FROM THE PAGES OF TRADITION 


an | | | Leon D. Stitskin ‘ 


as Rabbi Leon D. Stitskin, am Associate Editor of Tra- 
eS. DITION, is also departmental editor of “From the 
1S Pages of Tradition.” His book, Judaism as a Philoso- 
as phy, is reviewed in the current issue. 
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ne 

to Abraham Isaac Hakohen Kook 
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ic « INTRODUCTION 

pt Rabbi Kook’s notion of prayer falls inevitably into the charmed 
n- circle of mystical experiences that constitute the central events 
Ke in his spiritual life. “Man is by nature mystical,” asserts Rabbi 


Kook, (Ha-machshavah Ha-yisraelit p. 26), and every noble ex- 
pression of a human being as well as his ethical and esthetic 
aspirations yearn to return to the source of all life. — 

The same is emphatically true of Rabbi Abraham Isaac Kook 
himself. Born in 1865 in the litthke town of Grieve in -North- 
western Russia, the ideals of piety and love of learning were the 
two central foundations of his environment. Mysticism came 
naturally to him. At the tender age of nine, he already Was re- 
garded as a phenomenal student and earned the proud appela- 
tion of iliuy, child prodigy. When he arrived in Volozhin, the 
leading Torah center of Russia, at the age of nineteen, his 
qualities for spiritual leadership matured and the way was paved 
for a great destiny. In 1904, he settled in Isracl as Rabbi of 
Jaffa, and in 1919 he became the Chief Rabbi of the Ashkenazic 
Kehilah in Jerusalem, This period was the most fruitful in his 
notable career.He became the champion of religious nationalism 
and applied the method of intellectual persuasion for the return 
of youth to religion. He regarded nationalism as the first step - 
to a return to Judaism and urged that irreligious youth not be 
rebuffed. Much of his writing was intended for the youth of 
his day. His chief literary output, however, was concerned with 
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‘Halakhah, problems, commentaries on the Siddur and on Piy. 
yutim and above all, mystical philosophy. His magnum opus was 
the Orot Ha-Kodesh of which three volumes appeared posthu- 
mously, containing his*conception of the universe, the nature 
of man, and a theory of nationalism. He died on the third day 
of Elul S695 (1935). ; 

The art of praver, according to Rabbi Kook, embraces two 
essential principles. One is that prayer is an altogether cosmic 
phenomenon. Everything in nature turns its face to God in wor- 
ship. “Every flower and blade of grass, every grain of sand and 
clod of earth .:... the smallest beings of creation and the largest 

everything longs and aspires,.craves and yearns for the 
perfection of its high, holy, pure, and mighty source” (Olat 
Rivah, Introduction, p. 13). | 

Since prayer is built into the very structure of the universe, 
its fulfillment is in itself a phase Of nature. It is an outstretch- 
ing of the human will coming into harmony with the cosmic 
will and directed toward the divine will. The efficacy of prayer, 
therefore, does not involve a suspension of the laws of nature 
but rather their implementation. 

The other principle of prayer is in effect an outgrowth of 
the first. Hf all creation fOrns everlastingly to the Divine in 
prayer, then quite obviously man, too, is in constant prayer. 
Man’s soul is continually in a state of worship. And when we 
give conscieus expression to the constant potential of worship 
in our souls, it is more than an exercise of pious devotion. It 
is a craving for the spiritual development and ultimate perfec- 
tion of the native endowments which the Almighty has bestowed 
upon us. Articulate prayer helps to move the soul’s yearning 
for inner fulfillment from a state of potentiality to actuality 


' which is, in reality, the silent prayer of all creation. Emanating 


thus from the higher regions of his being where the soul is 
praying perpetually, worship is an inner necessity, a natural 
process, and not an artificial invention of man. 

Moreover, if prayer is the highest expression of the religious 
experience of man, then the Prayer Book is the very embodi- 
ment of the “lights of holjness,” illuminating our pathway with 
its hallowed expressions and orderly arrangements of a fixed 
mode of worship, and leading us to the ultimate perfection 
of our being. No wonder that Rabbi Kook poured the fragrance 
and essence of a lifetime of religious experience into his un- 
completed commentary to the standard Siddur, his Olat Riyah. 
He began the commentary in 1914 and it took him a lifetime 
to write it. It was still incomplete in 1935, when his strength 


“began to ebb rapidly and the hand of death put an end to his 
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life’s work. 

What follows is a translation of the first part of the Intro- 
duction to Olat Riyah, his commentary on the Siddur. As in 
all his other works, the language is poetic, strongly imaginative, 
and mystical. The content sparkles with penetrating insights 
and absorbing metaphysical judgments. 

Leon D. STITSKIN 


The constant prayer bf the soul struggles to emerge from con- 
cealment into the open, spread out over all the living faculties 
of the spirit and soul as well as over all the forces of the entire 
living body. It likewise yearns to reveal its essence.and the power 
of its activity in the environment, in the universe, and in life. 
For this reason we aré in need of these cosmic judgments which 
are derived from the study of Torah and Wisdom. As a result, — 
preoccupation with Torah and its wisdom is the constant unfold- 
ing of hidden prayer of the soul. “The soul of every living being 
shall bless Thy name O Lord, our God.” 


II 


_ Proper prayer issues only from the consciousness that, in truth, 


the soul is always in prayer. Indeed, the soul hovers about and 
clings to her beloved ceaselessly; but during the time of actual 
worship the perpetual supplication of the soul is revealed in actu. 
This is the joy and delight, the splendor and glory of worship 
which is like a rose that opens its beautiful petals towards the 
dew or the sun’s rays that stream down upon her with their daz- | 
zling light. Indeed, “would that man prayed all day.” 


Prayer encourages the soul to fulfill its appointed task. When 
days and years have gone by without meaningful worship (tefi- 
llah be’kavvanah), there accumulate in one’s heart numerous 
stumbling blocs that produce a feeling of inner spiritual slug- 
gishness. When, however, a healthy attitude returns and the 
gift of prayer is restored from on high, the barriers are cleared 
away with every supplication and the numerous clogging blocs 
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that accumulated in the flowing streams of the upper reaches 
of the soul gradually vanish. And with the ascension of the soul 
that soars with every prayer, depending on the nature of its 
time, certain portions of it come to heal the inadequacies of the 
past. To be sure, the deficiency is not overcome all at once; it 
is a gradual process, as the fuminous source of prayer slowly 
reveals its lights. — 


IV 


Prayer actualizes and brings into light and perfect life that 
which is concealed in the deepest recesses of the soul. In accord- 
ance with the inward purity of man is the effettiveness of his 
prayer as his inner will emanates from the depths and as he 
turns toward the Source of life, of all souls, and of all worlds. 
Great and marvelous are the effects of its articulation on life. 
A great light issues from the spoken word. It emerges from the 
hidden treasures of a rich.and abundant life. According to the 
measure of its inner penetration is the expanse of the illumina- 
tion unfolded, engendered, created. The clarity of the® prayer’s 
expression clarifies the details of the light, informing reality 
with a clear and well-defined will, and it is impossible for 
prayer not to leave its imprint on all things. | 

Whether prayer proceeds in accordance with its own indivi- 
dual goals, or in a roundabout, complicated way — these belong 
to the mysteries of the All-Knowing God. In any event, we are 
aware of a majestic and everlasting edifice that comes into view 
with the act of prayer whether the latter is fixed and formal or 
an individualized supplication flowing from the depths of the 
hearts of individuals or communities. depending upon need and 
circumstance. ,Jogether with all cosmic phenomena, above 
and below, pled with all the efforts of man to attain per- | 
fection in the practical, social, intellectual, and technical areas 
which help in the attainment of a more abundant and pleasant 
life for the individual as well as in- the process of fashioning a 
more orderly world externally and in certain ways also in- 
ternally, there comes above all the inner organizing principle 
which is the primary cause of all desires, namely, prayer that 
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-Jends strength and power to all branches of life, to all cultural 


devices and their perfections. Man must clearly evaluate the 
proper balance and interdependence between prayer and deed. 
“For My house is a house of prayer for all peoples.” 


Prayer deepens within us the lofty and sacred perception 
which is the essence of the divine light in our souls and it sows 
within us holy lights that blossom forth with the fruit of salva- 
tion. But it is not only for us alone, as isolated individuals 
in our private capacities, that prayer does all this, but for us 
and our people in relation to all being, to all life and existence 
in all its phases, past, present, and future. How wonderous 
the illumination, how exalted the sparks that issue forth with 
increasing intensity from every prayer even if it is of a tem- 
porary, individual, and isolated nature; all the more so when 
it is a set, communal, and universal petition! It flows from 
the divine fountain on high in which everything that is lofty 
and sacred, sublime and exalted, is included and from which 
it flows and to which it returns with mighty power and strength 
replete with unqualified holiness. Prayer adds blessings to the © 
Fountain of Life, branches out the Tree of Life and. adorns 


' its twigs with splendor. The rivulets it irrigates mingle one 


with another and the numerous variety of saps, fraught with 


‘splendor and light, fill the rivers of delight that supply bliss 


and the fragrance of eternal emanation — all uniting together 
and becoming a source of blessing to the rivers of the great 
and eternal love and a blessing and peace to all existence. 

When the petitions of Israel are lifted to sacred heights ; 
and concentrate in the region of eternal delight and in the 
heaven which is the sanctuary of the Eternal God, blessed be 
He, streams of light illumine the. entire universe, myriads of souls 
are renewed in supernal splendor, exalted ideals are lifted with 
sacred pride, and the transcendental glory is praised forever and 
ever. “Blessed be the glory of God from its place.” 
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VI 
Prayer is for us and for the whole world an absolute necessity 


and also the most pure kind of joy. 
The waves of our souls beat uniterruptedly. We demand of 


Pe mrvene and of the world a perfection that existence, with its 


limitations, cannot grant us. We thus find ourselves in deep 
despair and in a mood of frustration that can turn us against 
our better judgment and against our Creator. But before this 
cancer has had enough time to spread within us, we come to 
pray. We pour out our words in prayer and uplift ourselves 
to a world of absolute perfection. Then our inner world too 


is rendered, in truth, absolutely perfect and our mind is filled | 


with serenity. And the same rhythmic process that our inner will 
effects in all existence, of which it is a part, inclines the balance 
of the whole world toward the side of merit. 


vil 


Prayer is the ideal of all the worlds. All being aspires toward 


the Source of its life; every flower and every blade of grass, 
every grain of sand and every clod of earth, everything which 
pulsates visibly with life and everything in which life is concealed, 
the smallest and the largest creatures, the angels and the holy 
seraphim, all the details of being and all its universality — all 


yearns, longs, aspires, and ‘craves for the perfection of its lofty, - 


living, holy, pure, and mighty Source. Man absorbs -all these 
longings at all times and occasions and he is uplifted and edified 
through this holy desire. The time for the unfolding of these 
holy desires comes in prayer, which sends forth waves of light 


freely and in sacred reflection to the Almighty’s wide expanses. — 


_ Man elevates with his prayer all creation, unites with him all 
being, raises and exalts everything to the Source of blessing 
and the Origin of life. 
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REVIEW OF RECENT HALAKHIC 
PERIODICAL LITERATURE 


There are today probably little 
more than half a dozen periodicals 
devoted exclusively to rabbinical 
studies. About equally divided be- 
tween Israel and America, they are 
all published in Hebrew and at in- 
tervals varying from one to six 
months. Their contents may be 
subsumed under two principal 
headings: academic dissertations 
on talmudic themes (Chiddushei 
Torah) and practical Halakhah, 
usually in the form of responsa to 
topical questions on Jewish law 
(Teshuvot). The distinction is 
similar to that between pure and 
applied mathematics in the realm 
of technology. But unlike modern 
scientific literature, the present 
tendeney in rabbinical jourhals is 
to tip the scales overwhelmingly 
in favor of purely or mainly theo- 
retical discourses. Of twenty-five 
articles in the latest issue of Ha- 
darom (the Torah journal pub- 
lished by the Rabbinical Council 
of America), for instance, only 
two original contributions seek to 
supply specific rulings on practical 
issues (Rabbi J. J. Weinberg on 
whether a coffin temporarily used 
for one dead person may after- 
wards be used for another; and 
Rabbi S. Hibner on the earliest 
time in the evening for Sefirat ha- 
Omer). It may be surmised, par- 
enthetically, that this unequal ratio 


Immanuel Jakobovits* 
7 


between theoretical and practical 
rabbinies is related to the very 
small proportion of professional 
rabbis among the alumni of rab- 
binical colleges nowadays. “Pure” 
talmudi¢ research seems to prove 
far more attractive than “applied” 
work among rabbinical masters and 
students alike. 

The all too scanty preoccupa- 
tion with current halakhic prob- 
lems in rabbinical periodicals does 


’ not, of course, exhaust the con- 


temporary output of practical Ha- 
lakhah, Far more important are 
the responsa collections now ap- 
pearing in growing number (Rabbi | 
Mosheh Feinstein’s massive two- 
volume work Igrot Mosheh is an 
invaluable addition to this genre). 
But even these works again con- 
stitute only a small fraction of 
present-day rabbinical books. Our 
review, being limited to periodical 
literature, will therefore occupy it- 
self with but a small: part of the 
literary halakhic productions of 
our day. | 

Interestingly, articles of halak-- 
hic interest now also appear in- 
creasingly in non-rabbinical jour- 
nals. These halakhic studies in sci- 
entific and even popular periodi- 
cals are generally of a more histor- 
ical or analytical nature, as some 
of the samples included in the 
present review will indicate. — 


*The new editor of this department, Rabbi Jakobovits wrote “The Dissection 
of the Dead in Jewish Law” for the very first issue of TRADITION. His work 


on Jewish Medical Ethics was review 
tabbi of the Fifth Avenue Synagogue in New Yor 


in our _ 1960 issue. He is the 
City. 
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WOMEN SUPERVISORS 


In one of its all too) few excur- 
sions into practic 
pardes in its tober 1960 issue 
publishes an inferesting responsum 
by Rabbi Moshe Feinstein, the 
Dean of American Posekim and 
one of the world’s leading rabbini- 
cal scholars today. He was asked 
whether a mashgiach (supervisor) 
at a kosher food establishment 
may be succeeded by his widow 
who depends on the revenue from 
that appointment for her and her 


children’s livelihood. 


In his reply’ Rabbi Feinstein, 
with his uncommon erudition, 
marshals numerous sources from 
talmudic literature to show that an 
observant woman is_ certainly 
deemed trustworthy to assume 
such an assignment with complete 
confidence. . 

The only possible objection 
might be the ruling of Maimonides 
excluding women from communal 
appointments. This is based on the 
biblical qualification regarding the 
establisment of a monarchy: “Thou 
shalt surely set him king over thee, 
. . . one from among thy brethren 
... “(Deut. 17:15), which the 
Sages interpret “a king, but not a 
queen” (Sifri). Rabbi Feinstein, 
however, could find no talmudic 
support for the view of Maimon- 
ides that this restriction applies 
equally to any public office. In 
fact, other authorities (such as To- 
safot and the Sefer ha-Chinnukh) 
seem to dispute such an extension 
of the law beyond the choice of a 


_ sovereign. 


Nevertheless,“in order to avoid 
any doubt or complication, Rabbi 
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Feinstein suggests that the woman 
be employed by the rabbi who is 
ultimately responsible for the 
Kashruth and whose “worker” she 
would be. 

The above opinion subsequently 
aroused a spirited debate between 
Rabbi Feinstein and Rabbi Meir 
Amsel, Editor of Ha-Maor (1960, 
nos. 9 and 10) on whether the rul- 
ing by Maimonides was an innova- 
tion and whether other early au- 
thorities in fact disputed it. 


Unlike many ancient legal sys- 
tems, particularly Roman law, the 
classic sources of Jewish law did 
not provide specific legislation on 
the adoption of children. Thanks 
to the rigid moral standards of 
Jewish home life, the pronounced 
sense of family relations, and the 
highly developed social conscience 
for the welfare of orphans as a 
communal responsibility among 
Jews, the problem was evidently 
never acute enough to necessitate 
any formal. enactments regulating 
the private care for homeless chil- 
dren. But with the more recent 
flood of orphans, created by the 
ravages of war, and especially of 
children born out of wedlock, com- 
bined with the apparent growing 
infertility rates in modern times, 
Jewish adoptions are now fairly 
common. 

The many halakhic problems 
raised by this practice have there- 
fore lately received much attention. 
Excellent rabbinical studies on 
adoption include several chapters 
(especially on the adoption of non- 
Jewish children and their conver- 
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sion) in Rabbi G. Felder’s volume 

Nachalat Tzevi (New York: 5719) 

and three articles in the latest issue 

of No’am (vol. iv. Jerusalem, 5721). 

But being here concerned with peri- 

odical literature only, we will con- 

fine our present review to the illu- 
ininating series of four articles on 
the subject by Rabbi Mordecai Co- 
hen which have just appeared in 
the popular religious Israeli weekly 

Panim el Panim (January 1-27, 

1961) and also in Sinai (Dec. 

1960-Jan. 1961). The reader may 

compare the following summary 
with the review of Rabbi S. Hib- 
ner’s Opinions reported in this col- 
umn in the last issue of TRADI- 

TION by my distinguished col- 

league and predecessor in this de- 

partment, Rabbi Hyman Tuchman. 
principal sources on which 

the attitude of the Halakhah to 
adoption is founded are: 
1. The biblical references to the 
quasi-adoptions of Moses by 
Pharaoh's daughter (Ex. 2:10; 
| Chron. 4:18); of five sons by 
Mikhal, Saul’s daughter (2 
Sam. 21:8); of Obed by Nao- 
mi- (Ruth 4:16, 17); and of 
Esther by Mordecai (Esth. 
2:7). | 
The statement in the Talmud, 
on the basis of these precedents 
in the Bible: “Whoever raises 
an orphan in his home is cred- 
ited by Scripture as if he had 
born him” (Meegillah 13a; San- 
hedrin 19b). 

3. The ruling by Isserles in the 
Shulchan Arukh that a legal 
document featuring the name 
of an adopted person as the 
child of the adoptive father is 


te 


valid (Choshen Mishpat, 
42:15), though greater preci- 
sion may be necessary in mar- 
riage and divorce deeds (Even 

ha-Ezer, 129:10). 

4. The important responsa on 
problems of adoptions by Rab- 
bi Moses Schreiber (Chatam 
Sofer, Even ha-Ezer, no. 76) 
and Rabbi Benzion  Uziel 
(Sha’arei Uziel, part ii, no. 
183). 

The most fundamental conclu- 
sion to be drawn from these and 
many -Other sources is, as Rabbi 
Cohen emphasizes, that adoptions — 
in the sense in which the Romans 
and most modern legal systems 
understand them do not exist in 
Jewish law at all. In -Roman law 
it is the law which establishes the 
facts; hemece the courts have the 
power to transfer the rights. and 
duties of natural parents to others 
in their relations to adopted chil- 
dren, in the same way as the courts 
establish or grant marriages and 
divorces. In Jewish law, however, 
the facts determine the law; the 
courts merely supervise and: regu- 
late personal relations into which 
the parties have entered by their 
own action. Just as marriages and 
divorces are executed solely by the. 
parties to them, with rabbis or re-. 
ligious courts acting only to insure 
that such acts are lawfully per- 
formed, legal adoptions in the Jew- 
ish view merely represent obliga- 
tions which the parties involved 
have agreed to assume, implicitly 
or otherwise. Such obligations may 
also result in some privileges, as de- 
fined by the courts. But no court 
can create the full equivalent of 
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natural family relations or replace 
them. 

Following these basic considera- 
tions we may briefly sum up the 
main rulings listed in Rabbi Co- 
hen’s article:— 


Name: An adopted child may le- 
gally assume the name of the 
adoptive family and use it in le- 
gal documents. However, he ob- 
viously retains his native status 
as a Kohen, Levi, or Israel; 
therefore he should be called up 
to the Torah by the name of his 
‘natural father, unless the latter's 
identity is completely unknown, 
when the adoptive father’s name 
may be used to avoid embar- 
rassing the son. The same ap- 
plies to his ketubah. But a get 
should designate either his na- 
tural father’s name or none at 
all in addition to the adopted 
person’s own name. 


Circumcision and Redemption: 
Normally the duty to have a 
child circumcised rests upon the 
father or, in his absence, the Bet 
Din. In the case of an adopted 
Jewish boy, therefore, this duty 
is transferred to the adoptive 
father, acting on behalf of the 


Bet Din. He may also recite the 


usual blessing, preferably as san- 
dek. If the boy is the firstborn 
to his natural mother, the adop- 
tive father may perform the Pid- 
yon ha-Ben, omitting the statu- 
tory blessing but reciting Shehe- 
cheyanu, since the latter bene- 
diction marks his personal joy 
at the event. 

Honoring Parents: An _ adopted 
child owes the same respect to 


his new parents, albeit only rab- 
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binically, as to his natural father 
and mother (his bonds with 
them, being created by ay 
remain of course indissoluble, 
and he continues to owe them 
every honor in death as in life). 
Upon the death of his adoptive 
parents he may recite Kaddish 
for them, though. natural chil- 
dren saying Kaddish enjoy prec- 
edence over him. But the 
mourning laws apply only fol- 
lowing the death of natural re- 
latives. 


Testimony: Since adoptions can 


only establish relationships based 
on affections and legal commit- 
ments but not on consanguinity, 
an adopted child remains dis- 
qualified from giving evidence 
for his natural family, whilst he 
may act as a witness for his 


‘adoptive family, just as two 


brothers, even if they are es- 
tranged like Jacob and Esau, can 
never testify for each other, 
whereas the most intimate 
friends may -do so. 


Marriage: For the same reason an 


adopted person may enter into 
a marriage with a member of his 
adoptive family (based on the 
consensus of rabbinical opinion 
permitting marriages among 
step-children having no blood re- 
lations), but not with the for- 
bidden degrees of his natural 
relatives. 


Material Obligations: By virtue of 


their consent to adopt a child, 
the new parents assume the same 
responsibilities to their charge as 
théy would to a natural child, 


obligating them to provide for . 


his sustenance, medical needs, 
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and his religious and vocational 
training. By the same_ token, 
adoptive parents, if they have 
fallen on hard times, are entitled 
to support from the child they 
have adopted, if he can afford 
it, as a’prior claim on his char- 
ity. 

Inheritance: Whilst an adopted 
child may claim a maintenance 
allowance from the estate of his 
deceased adoptive parents, he 
does not automatically inherit 
them unless they made a specific 
bequest for him in their will or 
so stipulated before their death. 
Provisions for such a bequest can 
legally be made part of the origi- 
ginal adoption agreement, as is 
usually done in the court’s adop- 
tion order. But such a legacy 
does not compromise the right 
of an adopted person and his 
natural néxt-of-kin to inherit 
each other. 


Renunciation: An adoption consti- 
tutes a legal agreement which 
has the force of a solemn pledge, 
if not a formal vow. According- 
ly, the adoptive parents cannot 
renounce their charge without 
the adoptee’s consent, unless 
they show that they had assumed 
their obligation under duress. 
Also, an adoption cannot be an- 
nulled on the part of the adopted 
child except by agreement with 
his new parents and the court. 
But since adoptions are to serve 
primarily to promote the welfare 
of the child, his commitment is 
less binding than that of the par- 
ents. On reaching adulthood, or 
possibly even the age of suffi- 
cient understanding, therefore, 


he cannot legally be restrained 
from rejoining his natural fami- 
ly and from reassuming their 
name. As a human being en- 
dowed with an inalienable right 
to freedom, this option cannot 
be denied to him, though mor- 
ally such an act may be regarded 
as an expression of gross ingra- 
titude towards those who so lib- 
erally expended their love and 
their means on his upbringing. 
On the strength of these regula- 
tions, concludes the author, the 
“Adoption Law” passed by the Is- 
raeli Parliament— while it may 
look unduly Western in its form 
and phrasing, a defect which should 
be. corrected to give it a truly Jew- 
ish traditional appearance—is cer- 
tainly in general harmony with the 
dictates of the Halakhah. 


GAMBLING 

A mainly historical study on a 
theme as topical today as it evi- 
dently was in ancient and medieval 
times is Jacob Bazak’s “Gambling 
as a Mental Health Problem in the 
Halakhah” in the November 1960 
issue Of Sinai. 

The article is introduced by a 
survey of the debilitating social and 
psychological effects of the addic- 
tion to gambling. As examples it 
cites some recent Israeli court cases 
of wife-beating and even murder 
resulting from inordinate gambl- 
ing losses. To indicate that some- 
times neither a brilliant intellect 
nor distinction and fame will as- 
sure immunity to this disease, ref- 
erence is also made to the unique 
case of Leon de Modena, the cele- 
brated 17th century rabbinical 
scholar of Venice, who— as he 
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himself admitted — was seized by 
“the spirit of folly and relapsed to 
card-playing” with heavy financial 
liabilities at the age of sixty years. 

The article’s concise review of 
the relevant halakhic sources shows 
impressively how severe are the 
Strictures against gambling in Jew- 
ish law. Already the Mishnah in- 
cludes “dice-players and people 
who bet on pigeon-races” among 
the social misfits disqualified from 
giving evidence at court. The rea- 
son given in the Talmud for thus 
depriving such offenders of their 
civil rights is, according to one 
opinion, the element of theft in- 
volved in the immoral gains by bet- 
ting or, according to another, the 
gambler’s failure to “occupy him- 
self with the cultivation of the 
world,” that is, to contribute con- 
structively to the public welfare 
and not to be a parasitical member 
of society. While Maimonides still 
maintains the ban on accepting a 
gambler’s testimony in its uncondi- 
tional form, others—including Is- 
serles in his authoritative glosses to 
the Shulchan Arukh—apply the ban 
only if the offender is a habitual 
gambler and pursues no other oc- 
cupation for his livelihood. 

Also discussed in halakhic writ- 
ings is the question whether or not 
a person who has foresworn gam- 
bling may be absolved from his 
vow (if he finds he cannot honor 
it). Many authorities (including R. 
Meir of Rothenburg, Mordecai, 
Asheri, Adreth, and David ibn 
Zimra) hold that such a vow should 
under no circumstances be an- 
nulled since gambling in any event 
constitutes a grave transgression 
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and the sanctity of the vow may 
help the irresolute to overcome 
temptation. But others (such as 


.Isaac Barfat, R. Nissim, and Isser- 


les) aver that those who cannot 
control their addiction should ra- 
ther be released from. their vow 
than compound the offense of 
gambling with the desecration of a 
sacred promise. : 


In medieval times the vice of 
wasting time and money on card- 
playing must have been fairly wide- 
spread, for the sanctions of the 
law had to be frequently reinforced 
by communal enactments against 
the practice. Such enactments, al- 
ways of a local and temporary 
character, were passed by the Itali- 
an communities of Bologna and 
Forli early in the 15th century and 
of Cremona in the 16th century. 
Interestingly enough, all of them 
(not just one, as stated by the 
author) exempted sick people 
from the ban since their suffering 
might thereby be alleviated (see 
V. Kurrein,, “Kartenspiel und 
Spielkarten im juedischen Schrift- 
tume,” in Monatsschrift GW4J, 
vol. Ixvi [1922], a valuable con- 
tribution to the subject which the 
author failed to consult). 


The nature of betting and card 
games is discussed in connection 
with the question whether they 
may be played on the Sabbath 
(even without money stakes). 
Joshua Boaz Baruch (Shiltei Gib- 
borim) could see no objection to 
such” games, provided they de- 
pended on skill rather than luck 
or chance. But another Italian 


scholar (cited in Isaac Lampronti’s 
this 


Pachad Yitzchak) refutes 
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opinion as founded on inexperience 
in gambling. On this assumption, 
he argued, every game should be 
permitted on the Sabbath, since al- 
most all games of hazard required 
some degree of skill. This view is 


shared by the author who rejects 
a similar distinction between games 


of skill and of chance in English 
law as altogether artificial and im- 
practicable. 


HASSIDISM AND THE HALAKHAH 

Hassidism has often been mis- 
represented as the antithesis to Ha- 
lakhic Judaism, as an almost “anti- 
nomian” revolt against the rule of 
“rabbinical legalism,” particularly 
by the modern mystical school of 
neo-Hassidism popularized by Bu- 
ber and Scholem. How false these 
pretensions are is convincingly 
demonstrated by Rabbi S. J. Zevin 
in his scholarly contribution 
“Great Leaders of Hassidism in 
the Halakhah,” to the Israel Baal 
Shem Tov Bicentenary Memorial 
issue Of Sinai (June-July 1960). 
The writer, as editor of the Tal- 
mudic Encyclopedia and author of 
numerous other halakhic works, is 
himself one of Hassidism’s leading 
contemporary scholars, demolish- 
ing the fantastic charge against his 
movement in his own person. The 
article lists a great number of has- 
sidic leaders — from the Baal Shem 
Tov himself to our times — who 
made outstanding contributions to 
the development and interpretation 
of rabbinic law as halakhists of the 
first order; men like R. Shneur Zal- 
man of Ladi, author of the Rav’s 
Shulchan Arukh; Rabbi Pinhas Ho- 
rowitz, author of Ha-Makneh and 
Hafla’ah on the Talmud; R. Me- 


nahem Mendel of Lubavitch, who’ 
wrote voluminous responsa under 
the title Tzemmach Tzeddek; R. Is- 
aac Meir, head of the Gerer dy- 
nasty, author of Chidushei ha-Rim 
on parts of the Talmud and the 
Shulchan Arukh, R. Chaim Hal- 
berstam of Zanz, author of the rab- | 
binical responsa Divrei Chayyim; 
and R. Zvi Hirsch Schapiro of 
Munkaez, who has become immor- 
tal as the author of the halakhic 
compendium Darkei Teshuvah on 
the Yoreh De'ah. 

Of more immediate relevance to 
this review, however, is another 
article in the same issue of Sinai 
written by J. Z. Kahana. Entitled 
“Halakhic Problems in the Wake 
of Hassidism,” it deals with some 
questions of Jewish law raised by 
hassidic customs and conditions of 
life, as discussed in various rabbin- 
ical responsa. Here are some sam- 
ples: 

In reply to an enquiry, R. Chay- 
yim Halberstam ruled that it was 
permitted, and even proper, for 
new followers of Hassidism to 
change from the Ashkenazi to the 
Sephardi rite of the “Ari” in their 
prayers. | 

R. Shelomoh Kluger denounced 
as “most corrupt” the sanction 
given by some rabbi to violate the 
Sabbath by writing a Kvittel (pe- 
tition for health addressed to the 
Rebbe) and traveling outside the 
Sabbath limits to request the Reb- 
be’s prayers for the sake of a dan- 
gerously sick patient. The Sabbath 
laws, he held, could be set aside in 
the face of danger to life only by 
essential medical acts performed 
“in the way of nature,” not by su- 
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pernatural cures or prayers. 


Another problem was created by 
the practice of Hassidim to visit 
their Rebbe for Yom Tov. Was it 
right for men thus to leave their 
homes and to ignore the injunction 
to “rejoice in thy festival, thou, and 
thy son and thy daughter... ~ in 
the company of their families? R. 
Simchah Bunam_ Schreiber of 
Pressburg replied in the affirma- 
tive, arguing that the talmudic dic- 
tum “a man is obliged to greet the 
presence of his master (teacher) 
on Festivals” was applicable to this 
‘case. In the opinion of another 
scholar (R. Simon Grunfeld), no 
one could legally be restrained from 
undertaking such a journey even if 
this would involve a threat to the 
minyan in one’s home community. 
But morally it is proper to stay 
home in these circumstances, “par- 
ticularly in this generation when 
many people visit their Rebbe dur- 
ing Festivals not for the sake of 
Heaven, but for reasons of dissen- 
sion in their communities, for 
everyone wants to be the baal To- 
keia, or the makri, or the occupant 
of the reader’s desk .. .” 


Asked whether a rabbi may leave 
' his congregation to spend Yom Tov 
with his Rebbe and appoint a sub- 
stitute in his place, R. Isaac Ittinga 
of Lemberg supported the congre- 
gation’s council in their claim that 
the rabbi had no right to appoint 
a replacement; nevertheless, if their 


rabbi still left the congregation for 


a month, they were not entitled to 
remove him from his office on that 
account, as it was customary in 
many places for the local rabbi to 
visit the “sage of the generation” 
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during the High Festivals. 

A delicate question of rival ju- 
risdictions between the local rab- 
binical head and hassidic elements 
in a community often arose from 
their special concern, already em- 
phasized by the Baal Shem Tov, 
in the appointment of shochetim 
who, while satisfying the strict re- 
quirements of the Halakhah, might 
not pass the far more rigid tests of 
saintliness demanded by _hassidic 
tradition. On the whole, the. rele- 
vant responsa support the position 


of a community’s official rabbi who 


alone had the right to appoint and 
dismiss a shochet, provided the 
rabbi’s own learning and religious 
qualities were altogether unim- 
peachable. 


BiRTH-CONTROL 

A disturbing example of the dif- 
ficulties — and pitfalls.— in deal- 
ing with complex and delicate ha- 
lakhic problems on a purely popu- 
lar level is furnished by Isaac 
Alon’s article on “The-Problem of 
Birth-Control in the Light of the 
Halakhah” in the December 16, 
1960 issue of Hadoar, America’s 
most respected Hebrew journal. 

Although writing as “neither a 
rabbi nor the son of a rabbi,” the 
author calls on the Torah sages of 
our day “to open their eyes and to 
recognize the situation as it is — 
namely, that God fearing and ob- 
servant Jews perforce transgress a 
law explicitly stated in the Torah 
(by practicing birth-control) — 
and it is their duty to teach the 
Jewish people methods of birth- 
prevention which involve no im- 
moral excesses” (sic!). The claim 
that the limitations of families to 
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two or three children is as common 
among the Orthodox as among the 
non-Orthodox is palpably refuted 
by statistical facts. One hardly has 
to visit the teeming tenements of 
Williamsburg to be convinced that 
the birth-rate among Jews bears an 
obvious relation to their religious 
orientation, thus governing inci- 
dentally the respective groups’ 
prospects of survival and their rela- 
tive numerical preponderance in 
the future. 

The article sets forth fairly ac- 
curately some of the main biblical 
and talmudical sources on the sub- 
ject. Starting with the positive duty 
to “be fruitful and multiply” as the 
first precept in the Torah, the au- 
thor refers to the qualification in 
the Mishnah whereby this duty is 
incumbent only on men and not on 
women, and further to the accepted 
ruling that this duty is deemed ful- 
filled by the birth of a son and a 
daughter. After a man has thus 
performed the duty of propagation, 
argues the writer, the only two fac- 
tors militating against preventing a 
continued increase of his family 
are (i) his obligation to pay the 
marital dues to his wife at regular 
intervals combined with (ii) the 
prohibition against wasting his 
seed. Yet the Talmud permits only 
three women to use contraceptive 
precautions —- minors, and expect- 
ant and nursing mothers, and the 
author correctly summarizes the va- 
ried interpretations of this crucial 
passage by Rashi and the Tosafot 
to determine whether the sanction 
applies to these three women ex- 
clusively and whether such pre- 
tautions may be employed before 


or only after intercourse by the 
wife. 

Not altogether relevant—in view 
of the not quite identical halakhic 
considerations affecting birth-con- 
trol and sterilization—is the writ- 
er’s reference to the law permitting 
women to render themselves ster, 
ile by means of “the cup of ster- 
ility.” This is a sterilizing agent evi- 
dently known to the ancients, some- 
what similar to the oral contracep- 
tive recently rediscovered in vari- 
ous hormone tests. But this law 
in nO way warrants the author's 
conclusion that “the woman is-al- 
lowed to use any means at her dis- 
posal to render the (husband's) 
seed ineffective.” , 

Of the innumerable rabbinic 
writings On the subject the article 
mentions Only two: one from the 
responsa (wrongly cited as Pir'chei 
Teshuvah) of the Chatam Sofer. 
in which he is allegedly inclined 
to question the wife's right to re- 
sort to “the cup of sterility” (ac- 
tually the responsum permits such 
action, even without the husband's 
consent, if she fears great pain in 
renewed pregnancies); and the 
other by Rabbi Akiva Eger who 
sides with the more stringent opin- 
ions forbidding any contraceptive 
action (except if taken by the wife 
after intercourse in certain limited 
circumstances). 

The very sketchy nature of the 
article, and above all its omission 
of any reference to the prolific 
modern literature on the subject, 
result in a Wholly incomplete and 
partly distorted presentation of the 
Jewish view on this grave problem. 
The following are among the prin- 
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cipal considerations, vitally affect- 

ing the halakhic attitude, left out 

of account: | 

1. The talmudic insistence that the 
duty of procreation devolves on 
a man even after he has two 
children, based on the verse 
“In the morning sow thy seed, 
and in the evening withhold not 
thy hand.” 

2. The only valid indication for 
contraceptive practices consid- 
ered in the responsa is a hazard 
to the life (and possibly health) 
of the mother. 

3. The wife’s non-surgical sterili- 
zation by a single act may ha- 
lakhically be less objectionable 
than her continual recourse to 
contraceptives. 

4. Chemical spermicides may be 
preferable to the use of phys- 
ical impediments to prevent 
conception. 

5. Above all, the problems in- 
volved are so intimately person- 
al, sacred, and grave — affect- 
ing, as they do, capital issues 
of life and death — that each 
question should always be sub- 
mitted to a competent rabbi 
for judgment on the basis of 
the individual merits of every 
case. 

ISRAEL’S CORPORATE 
RESPONSIBILITY 
The Halakhah, as the authentic 
guide to Jewish life in all its 
phases, comprises not only rules on 
ritual observances or ethical con- 
duct. It is equally concerned to 
legislate on the fundamentals of 

Jewish thought and philosophy. 

Among the subjects codified as 

law, particularly by Maimonides in 
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his monumental Mishneh Torah, 
are the belief in God and His provi- 
dence, the Jewish concepts of reve- 
lation and prophecy, and such doc- 
trinal teachings as divine retribu- 
tion and Messianism. 

These areas continue to engage 
the attention of present-day hala- 
khic authorities. A fine dissertation 
of this type appeared in the High 
Festivals 5721 issue of Machana- 
yim, the splendid religious Israeli 
Army journal, under the heading 
“The Maxim ‘All Israel are Re- 
sponsible for One Another’ in the 
Light of the Halakhah” by Rabbi 
Shelomo Goren, the Chief Rabbi 
of Israel’s Armed Forces and one 
of the most prolific writers of our 
times on Halakhah and its history... 

Rabbi Goren traces the origin of 
the concept of collective responsi- 
bility as reflected in halakhic litera- 
ture to six biblical verses: — 

1. “Thou shalt surely rebuke thy 
neighbor” (Lev. 19:17), a pre- 
cept included among Judaism's 
“613 commandments.” 

2. “And they shall stumble every 
man upon his brother” (Lev. 
26:37), which is rabbinically 
interpreted to mean: “one shall 
become a victim of another's 
sin, for all Israel are responsi- 
ble for one another” (Rashi; 
based on Sifra and Sanhedrin 

3. “The secret things belong unto 
the Lord; but the things 
that are revealed belong unto 
us and to our children...” 

(Deut. 29:28), i.e. after enter- 

ing the Holy Land Jews became 

corporately liable for each 
other’s failings in acts visible 
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to the public (“things that are 
revealed”) as distinct from sin- 
ful thoughts known only to God 
(“secret things”) (Rashi; based 
on Sanhedrin 43b). 

4. “Cursed be he that upholdeth 
not the words of this law to do 
them” (Deut. 27:26), whereby 
the, obligation is imposed upon 
everyone (who has the power 
and opportunity to do so) to 
insure that the law of the Torah 
is observed (J. 7. Sotah 7:4). 

5. “And the Lord said unto Mo- 
ses: “Take all the chiefs of the 
people and hang them up unto 
This command, following the 
people’s “harlotry with the 
daughters of Moab,” indicates 
that the leaders were held re- 
sponsible for failing to stop the 
debauchery (Bamidbar Rabba, 
20:23). 

6. “And thou shalt not bear sin 
because of him” (Lev. 19:17) 
following the commandment to 
“rebuke thy neighbor” men- 
tioned above. This means, ac- 
cording:.to some exegetes, that 
“you shall bear the guilt when 
your neighbor sins and you did 

‘ not reprove him” (Nachmani- 
des; Raya Mehemna; Yalkut 
no. 613). 

Various differences of practical 

law result from the choice of one 

Or another of these Scriptural 


teachings as the main source for 


the doctrine of collective culpa- 
bility. For instance, Maimonides— 
basing the law simply on “Thou 
shalt surely rebuke thy neighbor” 
—rules: “He who sees his, fellow- 
man sinning or walking in an un- 


righteous path is commanded to 
lead him back to the right way and 
to inform him that he brings sin 
upon himself by his evil deeds. . . 
Thus one is obliged constantly to 
reprove him until the sinner strikes 


one and tells one ‘I will not listen.’ 


And whoever has the possibility to 
prevent (another’s sin) and does 
not prevent (it) is held liable for 
that sin” (Hil. De’ot 6:7). R. Me- 
nachem Meiri, on the other hand, 
imposes such responsibility chiefly 
on the people’s leaders: “The 
judges of Israel, their sages and 
guides are required constantly to 
investigate and to examine the 
deeds of their fellow-citizens, and 
they do not acquit themselves by 
merely doing what is proper in re- 
gard to Open acts coming to their 
attention, but they must enquire 
and probe into covert acts as far 
as they can; and all who are negli- 
gent in this are accountable for the 
sinners hidden transgressions, since 
all Israel are made to be responsi- 
ble for one another .. .” (on San- 
hedrin 43b). 


A particularly interesting point 
elaborated in the article is that the 
corporate responsibility principle 
applies not only to the collective 
sharing of guilt. It also establishes 
the rational basis for the provisions 
in Jewish law whereby one Jew can 
fulfill certain religious duties in- 
cumbent upon another. For exam- 
ple, regarding most statutory bene- 
dictions, a person — even if he had 
already discharged his own duty— 
may recite a blessing again in be- 
half of someone else who is thereby 
released from his obligation (Rosh 
Hashanak,, 29a). Similarly, a syna- 
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gogue reader causes his listeners to 
perform their duty as if they read 
the prayers themselves, because — 
as the Ritva (a./.) explains — al- 
though the commandments are im- 
posed on every individual, all Jews 
are responsible for one another, 
and they are all as a single body 
and (each) as a guarantor who 
pays the debt on his fellow.” 


Accordingly, reasons Rabbi Go- 
ren, “the collective responsibility 
which all Jews assumed for each 
other binds them together as one 
person, and his liability for his 
neighbor is not just an additional 
law imposed upon each individual 


Jew ..., but it conditions the char- 


acter of all precepts in the Torah, 
_in that no person can discharge his 
duty by what he does on his own, 
but so long as others have not acted 
likewise, he has not carried out 
his obligation in respect of those 
very precepts (which he performed 
for himself). In that case he not 
only failed to fulfill the command- 
ment of “Thou shalt surely rebuke 
thy neighbor,’ but he did not com- 
_ plete the performance of the pre- 
cepts themselves which others were 
required to , but did not, carry out 

. » provided he could exert an in- 
fluence on them but abstained from 
" doing so . . . For every individual 
is only a member of a complete 
body which is the whole people 
. . « » following the Talmud’s in- 
terpretation of the law “Thou shalt 
not take revenge . . . against the 
children of thy people’ (Lev. 
19:18): ‘If someone cuts meat, and 
his knife (slips and) cuts his hand, 
hall the injured hand then cut the 
_ second hand?’ (J. T. Nedarim, 
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9:2).” 

This valuable analysis thus 
shows that the collective responsi- 
bility concept, in its religious, so- 
cial, and national ramifications, is 
as central in Judaism as it is unique 
among human civilizations. 


THE EICHMANN CASE 
Say unto God: “How awe-in- 
spiring is Thy work” (Psalms 
66:3) — those killed kill 
their killers and those im- 
paled impale their impalers! 
— Esther Rabba, end. 

This quotation introduces an ex- 
haustive legal study on “The Judg- 
ment of the Jew-Oppressor in the 
Halakhah” by R. Moshe Zevi Ne- 
riah published in the almanac 
Shanah  be’Shanah (Jerusalem: 
$721). This concise and well-doc- 
umented article, written by one of 
Israel’s outstanding halakhists of 
the younger generation, seeks to 
supply and analyze the halakhic 


‘answers to problems raised by the 


dramatic capture of the arch-Jew- 
baiter, his abduction from Argen- 
tina, and his forthcoming trial. It 
may serve as a model for the appli- 
cation of Jewish judicial principles 
and rulings, as propounded in rab- 
binic law, to modern legal and 
moral problems of great complex- 
ity. 

One .of the main concepts ger- 
mane to our case is the biblical 
law of the “blood-redeemer” (Nu. 
35:9 ff.; Deut. 19:1 ff.). This pro- 
vides that the next-of-kin of a 
murder victim, while he is neither 
obliged nor entitled to strike down 
the offender before the-trial, is not 
culpable if “in the heat of his 
heart” he does so avenge his rela- 
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tive’s blood (Makkot 10a). Only 
when a manslaughterer, before or 
after his sentence to exile in a 
“city of refuge,” deliberately es- 
capes, is the “blood-redeemer” 
given the duty—or, according to 
the accepted tannaitic opinion, 
merely the right—to slay the kil- 
ler (ib. 11b), because by his es- 


cape “he exposed himself to death” . 


(Maimonides, Hil. Rotze'’ach 
5:10), or because his life is legally 
protected only within the limits of 
such cities (Rashi, on Nu. 35:27). 
Moreover, after a murderer’s con- 
viction by a court of law, his ex- 
ecution is to be carried out by the 
“blood-redeemer” (Maim., op. cit., 
1:2), as expressly stipulated in the 
Torah: “. . . and they shall de- 
liver him into the hand of the 
redeemer of blood, that he may 
die” (Deut. 19:12). While Mai- 
monides. does not list this duty as 
a distinct commandment (but in- 
cludes it as part of the general 
law On the execution of mur- 
derers), Nachmanides treats it as a 
separate precept whereby it is in- 
cumbent on the “blood-redeemer” 
to “seek out [the murderer], to 
pursue him and to avenge his 
crime, sO as to bring him before 
a court and have him executed 
according to law, or to slay him 
if the court cannot prevail over 
him, and in’ the absence of an 
avenging relative the court shall 
appoint a person to pursue the 
murderer and to act as the avenger 
of the victim’s blood” (Sefer ha- 
Mitzvot, additions to positive com- 
mandments, no. 13). 

Accordingly, the concept of the 
“blood-redeemer” is to insure that 


no act of murder shall remain un- 


punished. This obligation thus de- 


volves not only on the next-of-kin 
—whose “heart is hot” by nature 
—but also upon the public which 
must not stand by idly without 
bringing a murderer to justice. 


The duty to redeem the inno- 
cent blood of murder by appre- 
hending the killer and having him 
tried respects no national bounda- 
ries. The first murderer already 
pronounced his own sentence: 
“Whoever findeth me shall slay 
me” (Gen. 4:14). The deliberate 
killer forfeits his title to life and 
to the protection of society. Even 
the Temple is to offer no sanctu- 
ary: “And if a man come pre- 
sumptuously upon his neighbor, to 
slay him with guile; from off Mine 
altar shalt thou take him, that he 
may die” (Ex. 21:14). On the 
contrary, the presence of a mur- 
derer within the confines of a 
country places an obligation upon 
that country—the obligation to 
try and to execute him. This duty 
is so severe that, if it is not car- 
ried out, the government of that 
land is itself guilty of a mortal of-— 
fense. As Maimonides explains: 
. therefore all the inhabitants 
of Shechem [see Gen. 34:25] were 
liable to death; for Shechem had 
been guilty of robbery, and they 
[his fellow-citizens] saw arid 
knew it but did not try him” (Hil. 
Melakhim 9:14). Scripture itself 
confirms this: “And saviors shall 
come up on mount Zion to judge 


the mount of Esau” (Obad. 1:21). © 


Rabbi Nehriah adds: “The ar- 
gument, in our case, that a coun- 
try in which the murderer is found 
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is also entitled to judge him, and 
that through his removal from its 
borders its title is vitiated—this ar- 
gument is refuted by the fact that 
that country ignored for years the 
presence of the murderer in its ter- 
ritory and the duty devolving on 
it to bring him to justice... ; 
and thereby this title lapses and is 
transferred to whoever first claims 

Nor is there any justification in 
the principal defense submitted by 
the war-criminals, viz. their acting 
under orders from above. Even 
when the order to commit a crime 
is given by a king, one is obliged 
to rebel against it and not to carry 
it out (Sanhedrin 49a). A com- 
mand to shed blood must be re- 
sisted even at the cost of one’s 
own life. This is a universal rule 
(applicable not only to Jews who 
are enjoined"to lay down their 
lives for the “Sanctification of the 
Divine Name”), since it is based, 
not on any biblical mandate, but 
simply on the logical reasoning: 
“How do you know that your 
blood. is redder than his?” (Pesa- 
chim 25b), i.e. that your life is 
worth more protecting than that 
of your threatened victim. The 
plea of ignorance is equally inad- 
missible: “And similarly if he 
killed and he did not know that it 
was forbidden to kill, . . . he is 


executed, and this @ not con- 
sidered an unwitting offense, for 


he should have learned [the law] 
but did not learn” (Maimonides, 
Hil. Melakhim 10:1). 
Again, the criminal in our case 
may argue that he merely ordered 
the killings without performing 
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them himself and that he should 
therefore be freed from capital 
guilt by virtue of the usual rule 
“There is no deputy for an illegal 
act’ (Kiddushin 42b), i.e. the re- 
sponsibility for a crime cannot be 
shifted by the deputy to his em- 
ployer. This rule, however, is not 
applicable to a Noachide who 
commissions a murder, for it is 
written: “He who sheds the blood 
of man by man, his blood shall be 
shed” (Gen. 9:6)—‘“by man [that 
means even] through a deputy” 
(Ber. Rabba, 34:19). Moreover, 
the rule is invalid if the person 
who commissions the crime may 
presume that his order will be 
carried out (responsa TaSHBaTZ, 
1:156; Choshen Mishpat, 388:15, 
gloss). The case is then identical 
with the culpability of one who 
causes a fire by the hand of an 
idiot or a minor (Teshuvot Mai- 
muniyot, end Sefer Nezikin, 14). 
There is no doubt that the oppor- 
tunity to_persecute Jews by official 


order was greeted with enthusiasm ~ 


by those charged with the ghoulish 
task. 

The responsibilities for issuing 
such instructions is all the greater 
if they are reinforced by govern- 
ment sanctions. Thus the Prophet 


Nathan branded King David as the” 


killer of Uriah the Hittite (2 Sam. 
12:9) although the King had not 
personally slain him, “because, 
being a king he would be defied 
by, no one, and it is as if he did 
the killing; similarly when Saul or- 
dered the slaughter of the men of 
Nob, the city of the priests, it is 
as if he killed them. For even 
though no one may execute a 
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king’s order under such conditions 
. » not every person bewares 
of this . . . ; hence the punishment 
is on the king” (R. David Kimchi, 
a.l.). In such cases, therefore, he 
who gives the order and he who 
carries it out are alike guilty of 
murder. 
Also pertinent here are the sig- 
nificant words of Maimonides: 
“While there may be offenses even 


_ more serious than bloodshed, none 


involve the destruction of civilized 
society as bloodshed does... , 
and whoever is guilty of this of- 
fense is a wicked man throughout, 
and all the precepts he fulfilled in 
his entire life cannot outweigh this 
crime or save him from judgment, 
as is written: ‘A man that is laden 
with the blood of any person shall 
hasten his steps unto the pit; none 
will support him’ (Prov. 28:17). 
You can learn this from Ahab the 
idolator, regarding whom it is 
written: ‘There was none like unto 
Ahab’ (1 Kings 21:25). Yet when 
his sins and his merits were ar- 
ranged before the God of the 
Spirits, no sin was found sentenc- 
ing him to destruction, and noth- 
ing whatever which could be 
weighed against it, except the 
blood of Naboth [he had shed], 
as is written: ‘And there came 
forth the spirit, and stood before 
the Lord’ (ib., 21:21) — ‘that is 
the spirit of Naboth [whom he 
had slain]’ (Sanhedrin 102b) .. ., 
although this evil-doer did not kill 
him by his hand but merely caused 
his death” (Hil. Rotze’ach 4:9). 
As for Jewish capital jurisdic- 
tion, normally restricted to the 
Sanhedrin and subject to so many 


judicial safeguards as practically to 
abolish therdeath penalty, Jewish 
law provides the state and the 
courts with special powers in ex- 
ceptional circumstances. To quote 
Maimonides again: “And regard- 
ing all these mikderers and their 
like who [for technical reasons] 
are not liable to execution, if a 
Jewish King desires to execute 
them by virtue of his royal 
power and in the public interest, 
he is free to do so; similarly if a 
court sees fit to execute them as 
an emergency measure, because of 
the exigency of the hour, it has 
the right to do as it deems proper” 
(ib., 2:4). In the absence of a 
king, these rights are vested in 
the nation as such and may be. 
exercised by any duly appointed 
judge (R. Abraham I. Kook, 
Mishpat Kohen, p. 337). 


A further relevant consideration 
may be the law on pursuers and 
informers who can be put to 
death, as an act of self-defense, to 
protect the community from 
threatened or repeated dangers. This 
law operates in our time, too 
(Choshen Mishpat 388:10, 15). 
For to exact punishment from 
such criminals is not a matter of 
sheer vindictiveness, as R. Joseph 
Engel well put it: “It should be ex- 
plained that a judicial execution, 
apart from the atonement [it con- 
fers upon the sinner], also serves 
to make sure that neither he nor 
others shall commit such a crime — 
in the future (as they might if 
they saw that the crime went un- 
punished), in accordance with the 
warning [following the infliction 
of the due penalty]: ‘And those 
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that remain shall hear, and fear, 
and shall henceforth ‘commit no 
more such evil...” (Deut. 19:20) 
, . , SO that there is an element of 

saving life in the execution of a 
murderer, to prevent people from 
being killed” (Gilyonei Hashas, 
Pesachim 91b). 

The article appropriately con- 
cludes with the quotation: “Who- 
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ever is merciful with the cruel 
will ultimately become cruel with 
the merciful” (Yalkut Shemuel 
121). We might add the verses: 
“The righteous shall rejoice when 
he seeth the vengeance . . . And 
men shall say: ‘Verily there is a 
reward for the righteous; verily 
there is a God that judgeth in the 
earth’”’ (Psalms 58:11, 12). 
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Commentary on the Pentateuch, translated and explained by 
Rabbi SAMSON RAPHAEL HirscH, rendered into English by. 
Dr. Isaac Levy (Genesis — London, 1959; Exodus —- London, 
1956; Leviticus, Parts I and Il — London, 1958) 


Reviewed by Simon Langer 


S. R. Hirsch’s commentary on 
the Pentateuch has been hailed as 
a classic since the publication of 
the first volume, Bereshit, in 1867. 
According to the author, the goal 
of the commentary was to expound 
the text by ascertaining the exact 
meaning of the words, their ety- 
mology and origin, and to establish, 
on the basis of halakhic and ag- 
gadic interpretations, the Jewish 
W eltanschauung. 


As many as six editions were 


published until the rise of Hitler 
when Jewish life in Germany came 
to an end. These attest to the im- 
portance of this monumental work 
which has enriched the libraries of 
many orthodox and even non-or- 
thodox homes. It has immeasur- 
ably enhanced the study of the 
Chumash. As a fountain of inspira- 
tion for young and old, it has 


4 


deepened the understanding-of, and 
love for, Torah. 

It may be stated, without ex- 
ageration, that no other comment- 
ary published in our times, whether 
in Hebrew or any foreign language, 
has achieved such wide popularity, 
and this in spite of the peculiarly 
complex style characterizing ‘the 
work. Hirsch reveals himself not 
only as a brilliant commentator, he 
is also a thorough-going exegete, 
a forceful preacher, and a saga- 
cious teacher who solves inherent 
difficulties or apparent contradic- 
tions in the text in a masterly fash- 
ion. Thus, the most difficult pas- 
sages become clear and understand- 
able. His commentary gives elo- 
quent evidence to the reasons why 
S. R. Hirsch has become the fore- 
most modern exponent of Ortho- 
dox Judaism. 

His monumental work has now 
been made accessible to English- 
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speaking Jewry in the expectation 
that its appeal will be as great to 
them as it was to German-speaking 
Jews. The translation is by Dr. Isa- 
ac Levy of London, a grandson of 
Hirsch, to whom we owe a lasting 
debt of gratitude for this singular 
cilort. 

lt is not within the scope of this 
review fully to evaluate Rabbi S. R. 
Hirsch’s philosophy or his views on 
Bible criticism, or even his system 
of etymology which is based on the 
inierrelation of sounds and which 
makes his commentary unique. All 
this has been done in masterly fa- 
shion in the profound, searching 
preface contributed by Dayan Dr. 
I. Grunfeld of London, who is 
justly considered as the outstand- 
ing exponent and connoisseur of 
Hirsch’s writings. The sole purpose 
of this review is to evaluate the 
possible impact of Hirsch’s com- 
mentary, in its present form, upon 
the modern English reader, and 
the meaning of his exegesis for 
our time. Our discussions will be 
illustrated by some relevant ex- 
amples. 

There can be no doubt that Dr. 
Isaac Levy was faced with a most 
difficult task. Indeed it is quite im- 
possible to translate Hirsch literally, 
since his language is an altogether 
original blend of prose and poetry. 
On the other hand, a mere general 
translation will never give the zest, 
the flavor, and the pathos which are 
the ingredients of this commentary 


and which account for its appeal 


= 


to the masses. 

Hirsch’s insights reflect the deep- 
est core of human experience, and 
his commentary is therefore as rel- 
evant to our contemporary scene 
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as to antiquity. The outer garbs of 
the classic past and the shifting 
present may differ, styles of 
thoughts and fads of practice may 
change, but man’s struggles With 
his primitive drives, his environ- 
ment, his conscience, and his basic 
pattern of behavior are the same 
in all eras. A sympathetic appraisal 
of these conflicts involves a per- 
ceplive understanding of man’s very 


essence rather than his changing 


modes of life. The proper under- 
standing of antiquity, therefore, 
sheds an illuminating light on the 
present. Hirsch’s sensitivity and his 
ability to gauge deeply the feelings 
of the various personalities of the 
Chumash invests his commentary 
with perennial value and timeliness. 
Hirsch’s approach is often so origi- 
nal that the reader is constantly 
astonished at his profound under- 
standing. Hirsch can elicit, almost 
casually, a wealth of meaning from 
simple words and phrases. A nu- 
ance of a word, an inflection of a 
sound, and a seemingly unimpor- 
tant deviation of syntax, often en- 
dow the text with new meaning, 
perspective, and revelation. 


A proper appreciation of Hirsch’s 
unsurpassed qualities as a com- 


mentator may. best be gained by an. 


examination of his analytical ap- 


proach to family relationships. In 


some passages Hirsch’s analyses of 
familial love and power struggles 
are at least as penetrating as, and 
probably more sound than, present 
theories on parent-child relation- 
ships. Hirsch was especially con- 
cerned with the emotional beha- 
vior of parents and children as 
highlighted in some chapters of Be- 
reshit. In order best to comprehend 
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the author’s gift as a savant of the 
soul, particularly the Jewish nesha- 
mah, we Ought to make special ref- 
erence to some crucial biblical 
texts. 

His view of the Jacob-Esau 
struggles is typically original and 
daring. The author prefaces his 
interpretation with the principle 
that our Sages do not refrain from 
revealing the errors and limitations 
of our ancestors since they all pro- 
vide instruction and guidance for 
us. As the patriarch Jacob is 
openly criticized for favoritism to- 
ward Joseph, Isaac and Rebecca 
are taken to task for their educa- 
tional policies. In the great em- 
phasis on the nuances of language 
characterizing Hirsch’s exegesis, the 
phrase va-yiedelu ha-nearim serves 
as a point of departure for his 
VIEWS: 

As long as they were little, no 
attention was paid to the slum- 
bering differences in their na- 
tures» Both had exactly the 
same teaching and educational 
treatment, and the great law of 
chanokh le’naar al pi darko. 
meaning that each child must be 
treated according to its own po- 
tentialities with an eye to the 
latent tendencies of his nature, 
was forgotten. 

Although all of Abraham's de- 
scendants were to be bearers of 
the same ideal —- the dissemina- 
tion of justice and righteousness 
— each was to fulfill his destiny 
in a fashion proper to his per- 
sonality and endowment by na- 
ture or inheritance. 

Strength and courage, no less 
than brain and loftv thoueht and 
fine feeling, are to have their rep- 


resentatives before God, and all, 


in the most varied way of their | 


callings, are to achieve the one, 

great common task of life. 

This principle, Hirsch maintains, 
was overlooked by Isaac and Re- 
becca. Had Esau been allowed to 
develop according to his own. in- 
nate abilities and propensities he 
might have become a different man. 
(Our Sages believed in the finer 
side of Esau’s temperament as evi- 
denced in their criticism of Jacob’s 
hiding his daughter Dinah from 
his brother. Rashi mentions thé 
possible rehabilitative effects ome 
Esau that might have resulted from 
his marriage to Dinah (Gen. 
32:22].) Some may disagree with 
Hirsch’s conclusions, because he- 
redity also plays an important 
role, yet his conclusions are ori- 
ginal and ring true. 

The relevance of this historical 
and psychological analysis to our 
own day is manifest. Alf readers 
know of many instances Where chil- 
dren are coerCed by well-mesning 
parents into studies for which they 
have no capabilities, or inte profes- 
sions for which they are unsuited. 
Such an attitude may result in a 
life-long self-reproach by parents 
and at @ lasting dissatisfaction 
and burden for the chilfren. 

Tet us take another exomole: 
the dissenting individual in soctety. 
Hirsch’s unique analvsis of Abra- 
ham’s debate with God, regarding 
the righteous men in Sodom, is 
most pertinent.. Through Abra- 
ham’s efforts Sodom and Gomorrah 
might have escaped; their terr:Me 
fate, had there remained within the 
cities some righteous men. The | 
usual imferpretation is that God 
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vould have spared the wicked 
cities for the sake of the righteous. 

Hirsch, however, has a different 
interpretation. He states that the 
progressive development of deprav- 
ity had not yet reached its lowest 
depth in a society where righteous 
and good people are merely de- 
rided, but still tolerated. As long 
as public tolerance is accorded to 
the righteous, evil is not absolute. 
Only when the practice of good- 
ness is forbidden as a crime against 


so-called public welfare does a city. 


plumb the depths of wickedness. 
The sin of the Amorites was not 
complete as long as‘an Abraham 
and his household could publicly 
erect an altar to God, to truth and 
goodness. Thus,’ the presence of 
some righteous individuals in So- 
dom would have prevented the lat- 
ter’s destruction because tolerance 
still prevailed in the wicked cities, 
and they therefore merited some 
leniency. (To a certain degree this 
may be relevant to our own time, 
where in a democracy one may 
ideologically freely differ with the 
majority without being exposed to 
retaliation, while the same attitude 
is unthinkable and punished in a 
totalitarian regime.) 

This idea is further clarified by 
Hirsch’s analysis of the righteous 
man in the “midst of the city.” Re- 
lying on talmudic sources, Hirsch 
differentiates between a man con- 
cerned merely with his own salva- 
tion and the Abrahamitic approach 
of standing be’tokh ha-ir, “in the 


midst of the city.” The truly reli-. 


gious person is one intent on im- 
proving the lot of his fellow citizens 
and their spirftual welfare rather 
than standing in splendid isolation 
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of self-righteousness and the con- 
templation of his own perfection, 
The truly religous Jew should be 
concerned not with his own micro- 
cosmic universe, but with the wel- 
fare of society as a whole. He con- 
stantly has to strive for what is 
good, decent and righteous, even if 
the ideal materializes only when he 
is no more. 

Hirsch’s psychological insight is 
apparent in another passage dealing — 
with the future of Israel as a na- 
tion. His comments on the words 
chessed ve’emet (love and truth) in 
Gen. 47:29, sounds like a sermon 
which is as timeless as it is timely. 
It is an exhortation to Jews every- 
where in the Galut not to forget 
their Jewish destiny once they 
have been well established for two, 
three, Or more generations in the 
country of their adoption, and to 
be always mindful of their home- 
land. Thus, Hirsch teaches, Jacob 
did not doubt that his son Joseph 
would bury him with great honors 
and thus fulfill towards him the 
obligation of chessed. Yet, he begs 
him not to overlook the emet, for 
his concern was not to be buried 
in Egypt. The patriarch was well 
aware that his request would make 
a bad impression upon Pharaoh 
and theEgyptians, for it would be 
an indication that Joseph and his 
brothers did not consider them- 
selves citizens of the country 
which had given them asylum, 
and that they still have retained 
a nostalgia for their homeland Ca- 
naan. Therefore he asked Joseph 
to swear that he would bring his 
body back to Machpela. But the 
motive for Jacob’s demand might 
still be deeper, Hirsch adds. During 
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the seventeen years of his stay in 
Egypt, Jacob became fully aware of 
the profound influence which 
Egyptian life had exercised upon 
his descendants. He was afraid 
that they would more and more 
substitute the Nile for the Jordan, 
and no longer look upon Egypt as 
a land of Galut. To him, Jacob, 
this alone was reason enough to in- 
sist upon burial in Canaan, as a 
solemn reminder to his descendants 
that this, and not the evanescent 
glitter of Egypt, was their home- 
land, their future. (See Gen. 47: 
29.) What a lesson for present- 
day Jews in many countries! 


Hirsch’s comment on that 


tion of .Jacob’s blessing directed 
to Simon and Levi (Gen. .49:7) is 
of perennial importance. Without 
individual and national standards 
of morals and ethics, no decent 
and peaceful living is possible. The 
heartless principle, “the goal justifies 
the means,” is often the guide in 
many realms of life, in business 
and in politics. In his comment on 
the above verse, Hirsch attacks 


such an attitude with the utmost 


vigor, and warns his _ people 
against it. It is of the greatest im- 
portance, S. R. Hirsch writes, that 
at the very beginning of the history 
of the Jewish nation any breach of 
ethics and morals, be it even in the 
general interest, was severely and 
absolutely condemned. Nations of- 
ten claim the right to flout, for the 
sake of so-called higher interests 
of the state, commandments and 
principles for which an individual 
would be punished or might even 
forfeit his life. There can be no 
double standard of ethical behavior, 


« 


one for the individual and the other 
for the state. Judaism, right at the 
outset, condemns the use of cun- 
ning even in the interest of a good 
purpose and has laid down for all 
times the immutable principle that 
societies and individuals alike must 
pursue clean goals and employ 
clean means to realize them. 

Hirsch’s comment on the first 
chapter of Shemot (Exodus) has 
been tragically vindicated in con- 
temporary history, particularly in 
Hitler-Germany and the countries 
which were enslaved by this 
scourge Of mankind. In his analy- 
sis of the words asher lo yoda et 
Yosef (“Who knew not Joseph” 
— 1:8), he states that anti-semit- 
ism was at first non-existent among 
the Egyptians, but was imported 
by the new ruler of foreign origin 
who had usurped the throne. He 
used Jew-hating as a political weap- 
on against a helpless minority, 
making it a scapegoat to divert 
the attention of the masses from 
the difficulties which the change of 
regime had brought about. When 
the seed of hatred ‘had taken: suffi- 
cient root, it became easy to de- 
prive the Jews of their civil rights, 
and to subject them to unbearable, 
heavy taxes. Hirsch translates sarei 
missim as “fiscal agents,” deriving 
the word missim from mas, taxes 
(see Esther 10:1). Thus the stage 
was set to declare the Jews as 
slaves of the state. There is truly 
nothing new under the sun, and — 
except for the crematoria — Hit- 
ler imitated Pharaoh's pattern. 

We may conclude that these ex- 
amples chosen at random illustrate 


concepts which are as relevant to- 


day as they were in Hirsch’s days 
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and in antiquity. Hirsch’s gifts as 
an exegete, thinker, philosopher, 
theologian, and psychologist render 
his work as fresh and dynamic to 
American Jewry as it was to Euro- 
pean Jewry a hundred years ago. 
His commentary is a wide pano- 
rama of experience rather than a 
constricted, telescopic view of the 
Chumash. 

The present English version may 
not be consideréd a prefect trans- 
lation. In addition to technical 


errors and shortcomings, including. 
faults in grammar and syntax, what © 


we have is a word-for-word trans- 
lation from the German rather than 
a happy transposition from the 


idiom of German to that of Eng- 
lish. It seems that the translator 
was so inspired by the laudable 
goal of making this wealth avail- 
able to Anglo-Saxon Jewry, that 
the necessary care for continual re- 
vision was sometimes overlooked. 
Still the translation is usually clear, 
nothwithstanding some awkward 
passages. For the translator had an 
immense task in converting a com- 
plex German style into correct , 
English, and conveying the classic 
explorations ofethe human and di- 
vine spirit to the English reader. 
All this can be amended in future 
editions which, we fervently hope, 
will soon become necessary. 


The Psalms; translation and commentary by Rabbi Samson 
RAPHAEL HIRSCH, rendered into English by Gertrude Hirschler 
(New York: The Samson Raphael Hirsch Publication Society 


— Philip Feldheim, 1960) 
Reviewed by Fabian Schonfeld 


I recall very vividly that when 
during certain tragic moments in 
my life I sought refuge in the songs 
of David I felt as if King David 
had written his words not for him- 
self but for me, not about his life 
and his troubles but about mine. 
It is this personally inspiring qual- 
ity of the Psalms that Hirsch was 
able to perceive and to clothe in his 
inimitable, beautiful flow of poetic 
language. Perhaps greatest 


achievement of Hirsch is the fact 


that his insight into the Psalms 
was so keen and so clear that Da- 
vid’s themes and songs take on new 
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meaning for our present age of 
confusion. They contain a mes- 
sage for the scientist and for the 
thinker, for the scholar and for-the 
artisan, for Jew and for Gentile. 
They are addressed to the human 
being in the throes of despair and 
to nations threatened by grave 
dangers. 

One or two examoles will per- 
haps serve to illustrate the manner | 
in which Hirsch treated his com- 
mentary on the Psalms.. For, as 
he points out in his own introduc- 
tion, to Hirsch the Psalms were. the 
emotional, spiritual, and moral 
complement to the Pentateuch it- 
self, at once objective and subjec- 
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etive, emanating both from the 
mind and the soul of King David. 

His comments on the first verse 
of the opening chapter are replete 
with a full understanding of human 
emotions and the psychological 
conflicts that rage in man’s soul. 
His interpretation of “nor stood 
in the way of sinners” jis especially 
noteworthy. Pointing out that Da- 
vid did not say lo halakh — “nor 
went” — but lo amad. — “nor 
stood” ——- Hirsch shows that no 
human being can truly say of him- 
self that he never found himself in 
the way of the sinners. No one 
can truly avoid being involved in 
evil. But it takes great Strength of 
character to decide not to remain 
in that path. God does not expect 
of man lo halakh but He does ex- 
pect of man /o amad. Society makes 
demands upon.us which bring us 
in contact with evil, wrongdoing, 
malice, and temptation, both in the 
narrow and in the wider sense, in 
our personal as well as in our na- 
tional and international life. We 
must, by mere. force of circum- 
stances,“walk” in the way of sin- 
ners, But certainly it is our sacred 
obligation not to remain standing 


on that road, not to tarry on that 


path. 

Yet the great danger lies not so 
much in being confronted with our 
adversaries as in spending our mo- 
ments of leisure with them. In our 
professional life, in our daily busi- 
ness activities, in our day to day 
contact with the rest of society, we 
cannot help being in close proxi- 
mity with those who are in the op- 
posite camp. Hirsch is enough of a 
realist to concede this point. What 
is one to do, however? The answer 


is given in the words following: 
“nor sat in the seat of the scorn- 
ful.” There is no rule of society 
that cam compel us to waste our 
precious moments of leisure in the 
company of those who live a differ- 
ent life. This time belongs to us, to 
be utilized for the purpose of study, 
reflection, and _ self-improvement. 
Surely in these uncertain times this 
admonition of Hirsch has great 
significance. 

A subject of heated controversy 
is verse 12 in chapter 2. Nashku 
bar has been rendered in various 
ways. The best known, perhaps, is 
“kiss the son” which is the official 
Christian translation and which has 


implications insinuations that 
surely do notfieed to be spelled out 
in detail. h sees in this entire 


chapter a warning to the world at 
large that only through a great 
moral re-armament ‘can mankind 
be saved from impending disaster. 
What does nashku bar mean? Very 
simply: Gird yourselves with puri- 
ty. Hirsch has excellent source ma- 
terial to prove that his translation is 
not only correct in the grammatical 
and philological sense but also in 
the context itself. Again, his insist- 
ence upon moral re-armament is 
most relevant. 

To what may we ascribe the 
moral deterioration which plagues 
mankind at such frequent intervals? 
Hirsch has this to say “the wicked 
(naval) says in his heart: there is 
no God.” Hirsch points out (chap- 
ter 14 verse 1) that naval means 
“to fade.” When man’s spirit with- 
ers and his moral strength fades 
the result is atheism in its many — 
facets. Hirsch’s treatment of this 
entire chapter is most inspiring. 
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The human heart is a tremen- 
dous battlefield of emotions and 
feelings and the struggle that goes 
on within it leaves its mark upon 
the soul of man. Hirsch displays his 
understanding of the conscience of 
man in his commentary on 16:7, 
af leilot yisruni khilyotai. In the 
dark of night, when man’s lusts and 
desires strive to gain the upper 
hand, the battle is joined and its 
outcome depends upon the measure 
of strength and courage which he 
is able to summon. Only a man of 
the calibre of Hirsch could write 
in such manner, full of sympathy 
and understanding of man’s innate 
frailties, but yet firm and stern in 
his admonition. 

In chapter 19, which is well 
known to us through our Sabbath 
liturgy, Hirsch has a message for 
our space age scientists and the 
common people whose fortune or 
misfortune it is to be part of that 
new era in human history. A finer 
exposition of Torah im Derekh 
Eretz is hard to find. 

Suffice it to say that looking at 
the Psalms through the eyes of 
Hirsch is a religious experience un- 
equalled in contemporary Jewish 
literature. Not only is his commen- 
tary as such inspiring, but his word 
for word translation of the text 
bears the hallmark of religious gen- 
ius. 

In view of what has been said, 
. it Ils unnecessary to state that trans- 
- lating both his commentary and his 
own original translation is a task of 
near-herculean proportions. Hirsch 
himself, in his introduction, speaks 
of the impossibility of adequately 
translating the Hebrew text. The 
Samson Raphael Hirsch Publica- 
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‘tions Society must 


be compli- 
mented, therefore, for having the 


.vision and courage to sponsor this 


translation into English. All trans- 
lations suffer from the loss of 
originality. This is the danger 
that any translator must face. In 
this case: Miss Gertrude Hirschler 
had to resort to all her literary 
skill and talent as a translator of 
great experience in order to pre- 
sent the American Jewish public 
with this work. She has done so 
with admirable patience and has 
demonstrated her deep understand- 
ing of Hirschian thought and 
philosophy. Her effort in_ the 


‘total picture is successful and cer- 


tainly laudable. While, one must 
concede, the thrill of Hirsch’s ma- 
jestic speech could not possibly 
have been rendered perfectly into 
English or any other language, 
Miss Hirschler has been able to 
convey his ideas and his thinking 
in very lucid fashion and in clear 
and concise form. Above all, she 
has shown great courage in taking 
certain liberties with the - original 
German text. Thus while the word 
kelayot is rendered even by Hirsch 
as Nieren (kidneys, reins), Miss 


Hirschler has quite rightly transla- 


ted it as “passions”; this is fully in 
accord with Hirsch’s interpretation 
of that term. For this and similar 
deviations she has been taken to 
task by certain Hirsch enthusiasts. 
Unfortunately, they do not realize 
that it is the message of Hirsch 
which, must be brought to the at- 
tention of the reading public in 
America and that a_ misplaced. 
pious adherence to the literal text 
will only do violence to that which 
he endeavored to teach. One might 
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have wished, however, that some of 
the style be a little less archaic, 
especially with regard to the use of 
thou, thee, etc. There is also evi- 
dence, in at least one instance, of 
careless copying of original errors. 
Thus in his German comments on 
16:7, Hirsch refers to his own 
comments on 7:11, when it ob- 
viously should have been verse 10. 
This same error is carried over into 
the English translation. However, 
in an undertaking as gigantic as is 


this, such criticism becomes quite 
insignificant. 

One other note of criticism 
that comes to mind is the omis- 
sion of Hirsch’s notes on the Ac- 
cents of the Psalms to which he 
attaches a great significance and 
which are not included in the pres- 
ent translation. It is to be hoped 
that they will find their way into 
the second volume, the appearance 
of which we anxiously await. 


Religion in Israel Today: The Relationship Between State and 7 
Religion, by JosEpH Bapt (New York: Bookman Associates, 


1959) 


Reviewed by Lawrence Kobrin — 


Both the title and subtitle of this 
book may well lead readers to be- 
lieve that the work contains a more 
or less Objective and informative 
presentation of an important facet 
of present-day Israeli life, religion, 
and religious institutions. Unfortu- 
nately, nothing could be further 


_ from the truth. Regardless of the 


usefulness of the appendices, or the 
range of quotations and material 
cited, the author’s bias and animos- 
ity is so great that it leads him to 
distortion and falsification. As a re- 
sult, the book presents to the 
American public little more than 
a tirade against the political and 
quasi-political aspects of r@ligion in 
Israel. 
This last comment serves to in- 
dicate ene of the disservices which 
Mr. Badi has accomplished. He per- 


sists in confusing political activities 
of religious parties with all religious 
and spiritual activity, political and 
otherwise. Granted that much can 
be said with respect to the partici- 
pation of religious parties in parti- 
san political life. This does not 
serve, however, as justification to 
degrade all religious activity or all 
statements by religious figures to 
the status of disputation. Mr. Badi 
does so, and in the process has re- 
duced all statements of opinion of 
religious leaders to a two-fold low- 
est common denominator. On the 
one hand, statements made in an 
obvious political context are made 
to stand as statements of general 
religious and spiritual outlook and 
presented as apparently all that can . 
ever be “expected” from religion. 
On the other hand, statements 


made by non-political but ultra- 
religious groups are inter-woven in | 
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the narrative to give an impression 


of general religious political radi-~. 


calism and anarchy. 


Such a presentation not only 


lacks objectivity; it is as irrespon- 
sible as it is inaccurate. Specific ex- 
amples cannot completely convey 
the general tone of bitterness and 
invective in which this book is writ- 
ten. Perhaps a few illustrations 
will serve, however, to indicate the 
author’s approach. 

We are told categorically that 
85% of Israel’s population is “not 
religious.” (p. 25). No support or 


even definition of this classification .- 


is ever given, but the “fact” is as- 
sumed. The author ignores the facts 
that neither the combined religious 
party vote in Knesset elections, nor 
the proportion of children enrolled 
in religious-trend schools, nor the 
other available statistics on reli- 
gious outlook support his bald as- 
sertion. Instead, the claim remains 
unsupported but unchallenged, and 
underlies much of the discussion 
that follows . 

In the next breath, the author 
states that “there are not many in- 
stances. of callous indifference to 
the sensibilities of religious Jews” 
(p. 25). Again, the lack of any 
definition or clarity is misleading. 
One is left wondering just what the 
author means by “many” or. “cal- 
lous.” His own recital of protest 
activities of various groups at var- 
ious times must indicate that at 
least someone’s “sensibilities” were 
offended. 

Other examples of an enthusiasm 
which overrides accuracy abound. 
The reader familiar with the pres- 
ent or historical facts will realize 
that many of his statement are 
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nothing more than a parody of re. 
porting. Thus, the statement that 
Bar Ilan University’s existence ip. 
dictates the need for a “progressive” 
and reform religious movement js 
a hopeless non sequitur (p. 28). An 
attempt at describing the views of 
Prof. Lebowitz and Rabbi Goren is 
at best ludicrous (p. 54). The ran. 
dom discussion of various incidents 
concerning religious participation 
in military service in Israel (p. 58) 
bears no relation to the present-day 
facts and certainly disregards the 
kind of activity that Rabbi Goren 
represents. 

No listing of single errors can 
convey the flavor of this book 
which fairly bristles on each page 
with innuendo, mis-statement and 
half-truth. The value of the book, 
in a negative sense, lies in the pre- 
sentation of an anti-religious cast 
it. in a most advanced 
e. Almost one-half of the 
book’s pages are devoted to ap- 
pendices of some usefulness con- 
taining English texts or translations 
of various relevant Israeli laws or 
legal sources. The bibliography, 
however, is neither complete nor 
objective. Aside from legal source 
texts, it offers a random mixture of 
treatments in no particular se- 
quence. The omission of Rabbi 
Rackman’s work [Jsrael’s Emerg. 
ing Constitution, New “York: 
Columbia University. Press, 1955] 
and of any mention of the sympo- 
sium which appeared in Sura, edit- 
ed by Prof. Samuel K. Mirsky, 
both Orthodox authorities and 
spokesmen, is obviously the result 
of the author’s bias rather than any 
decision as to merit of source. 

Often as disturbing as the au 
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thor’s bias is his trying syntax and 
style. These lead one to believe, in- 
cidentally, that the book may well 
have been originally written in He- 
brew and then translated into Eng- 
lish, no doubt as a “public service” 
to the American community. To 
mix the historical present, past, 
and perfect tenses all in one sen- 
tence, not to speak cf one para- 
graph, is confusing and annoying. 
To speak of the “observation of 
the Sabbath” (p. 41) leads one 
to wonder if perhaps this is not one 
of our real problems: too much 
“observation” of the Sabbath and 
not enough “observance.” 

Equally disconcerting is the 
author's attempt to “prove” his 
case by endless quotations from 
partisan newspapers and political 
organs. Such sources, regardless of 
their persuasion, are not noted for 
their objectivity or reliability. The 
quotation of a series of views from 
religious party publications, : quite 
possibly wrenched out of context, 
followed by an attempt to “coun- 
ter” these with equally impassioned 
anti-religious editorials, is not the 
process best designed to reach an 
understanding of the truth. One be- 


To ‘ objectivity, w 


gins to suspect after several pages 
of this diatribe (pp. 42-49), that 
the author is more interested in 
building a “case” than in any other 
goal, 

In a sort o§ last-gasp effort at’ 
are presented with 
an almanac-like listing of statistics 
(pp. 55-57) and then a numbered 
series Of “problems” and “conclu- 
sions” (pp. 57-61). Neither num- 
bers in the thousands, nor singly, 
can bestow upon a one-sided pre- 
sentation an aura of scholarship or. 
repertorial accuracy. 

It is indeed unfortunate that the 
presentation in book form to the 
Anglo-American public of the sub- 
ject matter of this work while cast 
in a pseudo-objective form (and 
reviewers in other publications 
have apparently accepted it at 
“face value”) offers so biased and 
misleading an outline. The book 
jacket promises further efforts in a 
series of books by Mr. Badi dealing 
with Israeli law and legal docu- 
ments. A greater degree of objec- 
tivity will have to be shown by the 
author before the general public | 
can accept his efforts as accurate 
analysis. iff 


Judaism as a Philosophy: The Philosophy of Abraham Bar 
Hiyya, by Leon D. Stitskin (New York: Bloch Reblishing 


Company, 1960) 
Reviewed by Hayim Donin 


In a refreshing departure from 
recent tendencies to present Juda- 
in’ mystical and existentialist 
terms, Dr. Leon D. Stitskin in his 


Judaism As A Philosophy reempha- 
sizes the rational basis of Jewish 
doctrine. It is the central thesis of 
the author that the philosophical 
approach of Abraham Bar Hiyya 
(1065-1143), medieval Jewish sci- 
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entist, scholar, and philosopher, is 
indigenous to the Torah and the 
Hebraic tradition, and harmonizes 
many current philosophical 
notions. 

The contents of the book, a doc- 
toral dissertation published by the 
Bernard Revel Graduate School of 
Yeshiva University, can be divided 
roughly into two basic components, 
interwoven by the author. The title 
and subtitle indicate these inte- 
grated elements. One consists of a 
_ highly creditable ahd original bit 
of research on the life and philos- 
ophy of Abraham Bar Hiyya, his 
writings serving as the primary 
source for this analysis. The of* ~ 
deals with a projection of Bar Hiy- 
ya’s basic philosophy as one which 
is timeless in scope, applicable to 
every generation, and useful to 
meeting the philosophical chal- 
lenges of our own day and age. 

The importance of the first part 
can be judged by the contribution 
it has made in highlighting the 
hitherto little known but major role 
played by Bar Hiyya in Jewish phi- 
losophy, According to Stitskin, Bar 
Hiyya was the first Jewish thinker 
to reject the basic doctrines of neo- 
Platonism and to combine the Bib- 
lical-Hebraic tradition with Aris- 
totle’s philosophy. Bar Hiyya con- 
sidered the conceptual terms of 
Aristotelian philosophy as sound 
biblical doctrine, accepting them as 
am organic part of the Hebraic tra- 
dition. In this he preceeded both 
Ibn Daud and Maimonides, both of 
whom drew upon the principles 
laid down by Bar Hiyya. 

The strength of Bar Hiyya’s 
philosophical approach lies in the 
fact that he did not use the Bible 
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simply as a book into which one 
could read all sorts of metaphysical 
concepts, or upon which one could 
graft all kinds of philosophy, but 
rather as the standard to which to 
compare and analyze the validity of 
other philosophical notions. “Our 
authority is the Bible,” he says, 
“and we must test the views of the 
philosophers by the teachings of the 
Bible.” “For the Torah is the em- 
bodiment of all truth, including 
philosophic truth, and the errors 
to which our beliefs and practices 
are often exposed are due in part 
to a miscomprehension of the bib- 
lical concepts, which may be veiled 
in secrecy, requiring a thorough 
knowledge of the sciences to un- 
ravel them. This can be accom- 
plished not through some mystical 
or intuitive apprehension, but only 
through an intellectual discipline 
born of a knowledge of existing 
things as well as of their trans- 
cendental implications and ethical 
ends.” To Bar Hiyya, a “religious 
philosophy is really not an investi- 
gation of phenomena per se as it is 
a refinement of concepts already 
explicit in the Torah.” 

An interesting assertion by Bar 
Hiyya is that the specific contri- 
bution of the Prophets were the 
concepts of repentance and acharit 
ha-yamim, rather than the doctrines 
of social justice and ethical ideals 
which are also to be found in the 
Pentateuch. 

The book takes up in great de- 
tail Bar Hiyya’s concepts of reality, 
first cause, soul, matter and form, 
potential and actual, the universe, 
time and space, etc. showing their 
similarity to Aristotelian ideas. At 
the base of these theories is the re- 
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jection of the Platonic doctrine of 
the reality of heavenly incorporeal 
entities (ideas), and the acceptance 
of Aristotle’s combination of form 
and matter as the essence of reality. 

As scholarly a contribution as 
this might be to the history of phi- 
losophy, it seems to this reviewer, 
however, that the second part of 


the book succeeds much better in 


arousing the interest of the modern 
reader who is not a student of the 
history of philosophy but who has 
a deep interest in the philosophical 
challenges currently facing religion 
in general and ear in partic- 
ular. 

These challenges are no longer 
phrased in Aristotelian terms, or 
concerned only with questions that 
troubled the ancients. And Dr. Stit- 
skin has increased the usefulness of 
his dissertation by discussing Bar 
Hiyya’s philosophy in modern 
terms. | 
- According to Stitskin, Bar Hiyya 
anticipates the philosophic notion 
of personalism — the stress on the 
development of man’s immortal 
self. There is great merit and 
strength to Stitskin’s argument that 
this approach is indigenous to bib- 
lical thought and Hebraic philo- 
sophic modes. The distinct nature 
of the Hebraic world scheme, he 
says, is a consideration of man as 
the crown of creation In addition, 
“no higher responsibility rests upon 
the philosopher than that of involv- 
ing himself in the search for ways 
of expressing the meaning and pur- 
pose of life.” Reality in the Hebraic 
world scheme is rooted in person- 
ality. “The Torah is essentially not 
a document of man’s concepts 


about the Divine as of God’s pre- 


cepts for man’s progressive spiritual 


development.” 

Three important ideas flow from 
fhe notion of personalism as ex- 
pounded by the author. In the first 
place, man’s central position in the 


universe is derived not from the _ 


organic structure of his ‘being, 
but rather from the limitless possi- 
bilities for his creativity and self- 
development. The stress is on an 
optimism of possibilities and man’s 
infinite capacities to learn and un- 
derstand and ultimately control 
rather than on the tragic dimension 


of life which is often underscored 


by -wentemporary thought. The 
existential activity of man is future 
directed — the acharit ha-yamim 


of the prophets and the final cause 


of Aristotle. 

Second, if man’s task is to realize 
his capacity for immortality, the 
latter is not simply a reward be- 
stowed by grace or faith but the 
actualization of a potentiality. This 


is accomplished through the striv- — 


ing for an intellectual excellence 
by means of ethical and religious 
‘perfection. The mitzvah in this 
scheme serves as the basis for the 
uplifting of a crude act into a con- 
secrated deed which ultmiately has 
an effect upon our perceptive and 
conceptual qualities. | 

Third, a philosophy of personal- 
ism challenges us to actualize our 
inner divine potential — the Tzel- 


lem Elohim — and thus establish | 


evidence of the reality of God's 
presence. For an “awareness of our 


unique nature and exalted destiny — 
brings into focus Be of 


living God as the Au 
vealer of our infinite cates te to 


move into a state of moral and in- 
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tellectual perfectibility . . The in- 
finite capacities inherent in man’s 
psychic apparatus to discover his 
immortal self and move on to a 
state of divine perfectibility bear 
testimony to God’s presence .. . 
What God is He proves not in a 
vacuum but as He communicates 
with man and acts as man’s part- 
ner by implanting within him a 
spark of His divinity — an evolv- 
ing soul with limitless possibilities 
for actualization.” 

Stitskin touches upon the asser- 
tion by Dr. Samuel Belkin that Ju- 
daism essentially expounds a phi- 
losophy of purpose. “For in Juda- 
ism,” says Dr. Stitskin, “every bib- 
lical mitzvah is related to some 
_ commanding purpose.” He attempts 
to substantiate this thesis on phil- 
osophic grounds. | 

The notion of the absolute ex- 


' pounded by Dr. Stitskin deserves 


also serious attention. He asserts 
that “the absolute in the Hebraic 
view is not a theory but an activity 
. . . in this context the first inquiry 
of man is not, what can I know? 
but what can I do in order to 
know?” 


Though Stitskin may be right 
when he says that “the chall 
of classic Greek philosophy still 
remains the basic concern of Jew- 
ish thought forms,” this reviewer 
questions the need to stress the 
compatibility of Aristotelian phi- 
losophy with the Hebraic scheme, 
especially since Aristotelian cos- 
mology (and Bar Hiyya’s as well) 
has long been considered obsolete 
in the modern scientific age. Bar 
Hiyya’s philosophy of personalism, 
when applied to modern philosoph- 
ical problems, is of sufficient merit 
and stature to stand alone, without 
having to lean on the Greek ~ 
losophers. 

Judaism As A Philosophy is a 
well-written, stimulating, and scho- 
larly volume. Its copious footnotes 
add many interesting details. The 
exposition of a philosophy of per- 
sonalism is especially challenging 
and deserves serious consideration 
by every student of philosophy. 
The volume as a whole serves as 
a valuable contribution not only 
to the history of philosophy but 
‘also to modern Jewish thought. 


Schuman Press, 1960) 


Reviewed by Israel Tabak 


Hasidism has become very fash- 
ionable of late. It is the subject of 
numerous lectures and essays, and 
nearly every Jewish publication has 
devoted considerable space to the 
theme. But most of these efforts 
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have been of a superficial character, 
more in the popular vein. Very lit- 
tle has been done on a scholarly 
level in this country, and the field 
of serious research has remained 
comparatively barren. 

It is, therefore, gratifying to see 
a serious student of Hasidism ap- 


= 
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plying himself to the subject with 
particular devotion. For The Zad- 
dik, by Rabbi Samuel H. Dresner, 
gives evidence of painstaking effort, 
and it constitutes an important 
study in the field. (It is based upon 


a doctoral dissertation submitted to 


the Jewish Theological Seminary 


several years ago.) 
The Zaddik deals with the life 


and work of Rabbi Yaakov Yosef 


of Polnoy, one of the most faith- 
ful disciples of Rabbi Israel Baal 
Shem Tov, and the most authorita- 
tive interpreter of his doctrines. It 
dwells with particular emphasis 
upon the theme of the Zaddik in 
the writings of Rabbi Yaakov Yo- 
sef, author of the classical Toledot 
Yaakov Yosef, and several other 
significant works on the subject. 
The central concern of early Hasid- 
ic literature is, indeed, the Zaddik 
and his place in the religious teach- 
ings of Judaism. 

It is evident that the author does 
not write with detached and cold 
objectivity. His attitude towards his 
subject is strongly sympathetic. He 
even writes like a Hasid, as is evi- 
dent from the fact that he has de- 
dicated his work to his “Rebbe,” 
Dr. Abraham J. Heschel, whom he 

He endeavors to describe the 
Zaddik in the world of Hasidism in 
careful and varied detail. He covers 
such subjects as the Zaddik as the 
source of holiness; as a channel 
bringing heaven down to earth; 
his willingnes to suffer for his peo- 


ple; his insight into the needs and 
suffering of the masses; his eager- 


ness to elevate his people; and as 
the answer to the crisis of the 
time. 

Yet it is difficult to reconcile the 


reverence with which Dresner ap- 
proaches his subject with his char- 
acterization of Hasidism as “a veri- 
table revolution.” No true Hasid 
would ever refer to Hasidism as a 
revolution. Neither would he de- 
scribe the movement a “a rebellion 
of religious energy against petrified 
religious values.” An authentic Ha- 
sid readily understands that the Ha- 
sidic tendency in Judaism is not 
only not “revolutionary,” it is not 
even a new movement. It is merely 
a shift of emphasis, a rejuvenation 
of a philosophy of Judaism which 
is as old as the Torah itself. _ 
Indeed, the Baal Shem Tov and 
his disciples, and particularly Rabbi 
Yaakov Yosef of Polnoy, constant- 
ly refer to biblical and talmudic 
authority in support of their ideas. 
True Hasidim know that niglah 
(the exoteric) and nistar (the eso-— 
teric or mystical) have been the 
two sides of the golden coin of Ju- 
daism since time immemorial. 
From the time of Rabban Shime-~ 
on bar Yochai of the ancient world, 
down through the Ramban of the 
Middle Ages and Rabbi Isaac Luria 
of Safed, the Hasidic tradition has 
in one form or another been an in- 
tegral part of Judaism. Whether it 
was known as Kabbalah, as Torat 
ha-Emet, as nistar, or as mysticism, 
it was part of the great stream of 
intuitionalism which has flowed 
along parallel lines with the ma- 
jestic river of intellectualism.* It is, 


“see the article on — Aspects of Judaism” by Zalman M. Schachter in this 
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therefore, incorrect to refer to Ha- 
sidism as a revolution. 
The reader who is familiar with 


the subject is struck by a number 


of other inaccuracies. Thus the 
author quotes Rabbi Pinchas of 
Koretz as follows: “Of the books 
that have been written in the past 
seventy years, none are al 

‘truthful, except the works of the 
Rabbi of Polnoy. There is no book 


in all the world which can compare . 


to them” (p. 74). Anyone ac- 
quainted with the work and attitude 
of Rabbi Pinchas of Koretz, and 
with the high esteem in which he 
_ held the classical halakhic works 
of his contemporaries, will readily 
question the authenticity of this 
statement. The author of The Zad- 
dik has been helpful in giving us 
the original passage in his notes 
(p. 260): | 
339 Nox B”y DR 
“BD PRY ONY TORY 
IBDN 325 — 
WY on “ownn 

The mistake now becomes clear. 
Dresner failed to realize that o3°% 
nox _”y in this instance means 
“are not written in the spirit of 
Kabbalah” and not, as he trans- 
‘lates, “none are altogether truth- 
ful.” This is evident from the fact 
that the Or ha-Chayyim is equated 
with the works of Rabbi Yaakov 
Yosef, since the Or ha-Chayyim too 
-has interspersed his commentary 
to the Torah with kabbalistic inter- 
pretations and references. 

The author of The Zaddik, 
moreover, translates certain tal- 
mudic passages which occur in ha- 
sidic writings in a manner that is 
strangely misleading. Instead of the 


original peshat, he gives us the 
translation as interpreted by the 
hasidic authors, without informing 
us that this is hasidut or derush, 
and not the primary meaning of 


the passage. 


Thus the statement in the Mish- 
nah (R.H. 29): 9D 
«is translated by our au- 
thor several times as follows: “only 
he who is himself guilty can help 
remove the guilt of others” (p. 
192). This interpretation is a fine 
hasidic nuance intended to drive 
home the idea that the Zaddik must 


descend to the level of the people. 


and share in their wrongs, in order 
to be in a position to lift them out 
of the depth of transgression and 
help them achieve repentance. 
The reader gets the impression 
that this is a talmudic statement, 
when actually it is a hasidic teitch 
of that passage. Its true meaning 
is: “He who is not required by law 
to fulfill a certain mitzvah (such as 
sounding the Shofar), can not 
serve as the representative of the 
Congregation in discharging that 
particular mitzvah for them.” This 
is a basic law covering many re- 
gulations as to who is eligible to 
conduct religious services for the 
Congregation, and why women are 
miot so éligible. Is it possible that our 
non-Orthodox brethren have ac- 
corded certain religious preroga- 
tives to women because they have 


overlooked the halakhic implica- 


tions of this Mishnah? 
Nothwithstanding these over- 
sights, Rabbi Dresner’s work is a 


_ distinct contribution and a welcome 


addition to the field of hasidic lit- 
erature. One must agree with the 


Book Reviews 


~ author that Hasidism “was the last 


great flowering of the Jewish spirit 
... and brought a renewed sense 
of God’s presence.” But we cannot 


-go along with the-verdict that this 


Gdd-intoxicated movement “has 


now disappeared.” 


The Faithful City: The Siege of Jerusalem, 1948, by Dov JOSEPH 


(New York: Simon and Schuster, 1960) 


Reiewed by Louis Bernstein 


The rebirth of the State of Israel 
in 1948 is the most important event 
in two thousand years of Jewish 
history, and the defense of besieged 
Jerusalem was one of the most im- 
portant chapters of that epic event. 
Saving the New City of Jerusalem 
was more than a military victory 


over the Arabs. It was also a vic-. 


tory over the British and United 
Nations, who either actively aided 
the Arabs or placed obstacles in the 
paths of Jews. The battle could not 
have been won without the heroic 
endurance of Jerusalem’s civilian 
population, which suffered. food 
and water shortages as well as the 
consequences of war that civilians 
on the front line must endure. 
Dov Joseph was the military 
governor of Jerusalem during the 
siege. He is splendidly equipped to 
write the story of the siege by the 
centrality of the role he played as 
well as by his educational back- 
ground. Although any history writ- 
ten by a person intimately involved 


‘with the subject must be regarded 


with a degree of suspicion, Joseph 
has succeeded in reducing the per- 
sonal factor in many areas of the 
book. 
However, on the controversial 


section on Old Jerusalem, Joseph 
ventures into the speculative. The 
fall of the Old City has always been 
a delicate subject. Just as history 
has not conclusively indicted those 
responsible for the Pearl Harbor 
debacle, similarly we may never 

learn the true story of why the Old | 
City fell and why it was not recap- 

tured when the fighting flared anew — 
in the period between the armistice 
agreements. 

It is evident that there was no 
single factor. Certainly Arab supe- 
riority in manpower and arms were 
of major importance. At the same 
time, it is equally apparent that 
military leadership was not what 
it might have been. Apparently, the 
Haganah in the area did not attach. 
sufficient importance to the Old 


ty. 

During the break between the 
truce periods, the Haganah concen- 
trated on broadening its corridor to 
the sea. The assault on the Old City 
was a hurried operation. Five and 
one half hours were allowed for 
the operation prior to the cease fire. 


Circumstances were against the Is- 


raelis. For example, a chance shell 
blew up an ammunition vehicle de- 
stroying thousands of bullets. Per- 
haps, as Dr. Aaron Barth, of bles- 
sed memory, pointed out, the Jews 
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are not destined to recapture the 
site of the Temple until they will be 


spiritually worthy of rebuilding it. © 
When future historians will delve 


into the role of the United Nations, 
they will refer to Joseph’s book. 
The first call for the United Na- 
tions to establish peace was in the 


Arab-Israeli conflict. Under such 


difficult circumstances, impartiality 
_ is a primary requisite. Partiality to 
Arab and British policy destroyed 
the value of the United Nations as 
an effective force for peace. We 
see in Faithful City the beginnings 
of a policy in which the United 


Nations is interested in projecting 
itself rather than in accomplishing 
a mission. It becomes embroiled 
in the conflict determined to en- 
force its own policy rather than 
to bring about peace. In the dozen 
years since, especially in the tragic 
Congo situation, it has become evi- 
dent that this policy has matured 
into disaster. | 

The Faithful City is certainly 
worth reading. It will help all of 
us understand and appreciate the 


events of the last dozen years in 


which Jerusalem was a focal point. 


The Life and the Works - Chatam Sofer, by Lace KATz (J eru- 
salem: Mosad Harav Kook, 1960) — 


Reviewed by 
Gilbert Klaperman 

Much of present day Jewish 
scholarship has too readily permit- 
ted itself to be channelled into the 
exclusive study of the ancients. 
Consequently, the significance of 
our immediate forebears who stand 
nearer to us not only chronologic- 
ally but in similarity of intellectual, 
religious, and social climate, is fre- 
quently overlooked. This is a sad 
oversight, because their experiences 
and halakhic decisions are of par- 
ticular value as guides to us at the 
present time. The problems and 
challenges of the early Nineteenth 
Century were, if not exactly like 
_ ours (for how can two centuries be 
precisely similar?), qualitatively 
more akin to ours in character and 
urgency than, for example, those 
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of the Golden Age of Spain. 

Moreover, by neglecting the — 
more nearly contemporary figures 
we have permitted the Conservative 
and Reform movements to picture 
the last century and a half as their 
own. Because of our default, the 
Jewish lay community which nor- 
mally does not engage in the study 
of chiddushim and teshuvot, is 
flooded with works extolling, de- 
scribing, and perpetuating the lives 
and accomplishments of non-Or- 
thodox Jews and giving the impres- 
sion that Orthodoxy ended with the 
flowering of Mendelssohn and his 


‘successors. The research on all the 


Orthodox rabbis in America in the 
last 100 years represents consider- 
ably less than the books written on 
Isaac Mayer Wise alone. It is true 
that there were few Orthodox rab- 
bis in the United States a cenury 
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ago, yet Illoway has been left beg- 
ging and Leeser, who was the 
doughty champion of traditional 
life, has been claimed by the Con- 
servatives as one of their own, in 


a sleight-of-hand pre-dating of his-. 


tory. Certainly there were some 
brilliant figures since the turn of 
the century who merit considera- 
tion. The once vibrant European 
Jewish life may too soon be for- 
gotten, unless we research it in- 
tensively and memorialize its reli- 
gious heroes in writing, the world 
will know only what has been writ- 
ten by the non-Orthodox segment 
of Jewry. 

It is for this reason that the re- 
cent appearance in Hebrew of The 
Life and the Works Of The Cha- 
tam Sofer by Rabbi Dr. Leon Katz 
is most welcome. The Chatam So- 
fer — Rabbi Moses Sofer, pop- 
ularly called by the name of his 

magnum opus — dealt with the 
pressing issue of Reform and syna- 
gogue changes. He was concerned 
with the settlement of the Land of 
Israel as a real rather than as an 
academic problem. The emerging 
needs of his day motivated him to 
give proper perspective to the place 
of secular knowledge and studies 
in the life of the Jew. These prob- 
lems, together with many daily 
problems that every rabbi has to 
face, are part of the legacy of the 
Chatam Sofer, so that a good study 
of this great teacher has additional 
practical significance as well as 
abundant academic value. 

Furthermore, this book is wel- 
come because it is another one in 
the few but growing number of 
‘scholarly works being produced by 
American-educated Orthodox rab- 


bis. Of the four volumes in the se- 
ries on Gedolei Yisrael published 
by Israel’s Mosad Harav Kook, of 
which the volume under review is 
one, three were written by Amer- 
ican Orthodox rabbis — all, inci- 
dentally, ordained by Yeshivah 
Rabbi Isaac Elchanan, who had 
written their works as doctoral 
theses at the Bernard Revel Gradu- 
ate School of Yeshiva University. 
This is in addition to other works 
by American trained rabbis already 
published by Mosad Harav Kook | 
and other publishing houses in Is- 
rael and at home. 

On the outskirts of Bratislava, 
Czechoslovakia (the modern de- 
signation for Pressburg, Hungary) 
stood the ancient cemetery where 
Rabbi Moses Sofer was buried in 
1839. When the Germans overran 
the city during World War II, the 
land was filled and graded, and an 
autobahn built over the sacred 
greund. Strange, however, is the 
fact that today, in the midst of the 
opposing lanes of traffic that rush 
busily over it, there is an island 
with a metal trap door which leads | 
down to the original level of the 
cemetery. There the crypt that is 
formed protects the final resting | 
place of the Chatam Sofer. 

What could have led the bestial 
Nazis to protect the grave of the ~ 
Chatam Sofer, when they destroyed 


even the living? According to the 


explanation offered to this writer 
by the leaders of the Jewish com- 
munity of Bratislava several years 


p20, the grave of the Chatam ‘Sofer 


was spared by the Germans be- 
cause of the great respect and pro- 
found holiness his name evoked. 


Truth or legend, this explantion re- 


| 


veals the great reverence in which 
the Chatam Sofer was held. Who 
then was the Chatam Sofer whose 
influence was so great and name 
so holy? 

Rabbi Moses Sofer stood at the 
crossroads of modern Jewish his- 
tory. Born in 1762 in Frankfort-on- 
the-Main only two years after the 
death of the Baal Shem Tov, his 
life overlapped that of the Vilna 
Gaon and Mendelssohn and 
bridged that of Samson Raphael 
Hirsch. 

He lived during the age when 
the dissolution and crumbling of 
ghetto life, which had strengthened 
and crystallized the tradition of To- 
rah, catapulted the Jew into a va- 
riety of problems, temptations, at- 
tractions, and heresies with which, 
because of lack of sophistication 
and preparation, he could not cope. 
While the Reform movement was 
the Chatam Sofer’s immediate op- 
position, there were other distract- 
ing influences that tore at the time- 
honored traditions of Jewish life. 
The rise of the secular Enlighten- 
ment and Jewish Haskalah, the ebb 
and wane of the ideals of the 
French Revolution and Napoleon’s 
promise of emancipation, the havoc 
wrought by the Napoleonic wars in 
Austria, the burgeoning tide of na- 
tionalism against the newly enunci- 
ated doctrine of the rights of man, 
the fluctuating conditions of Jewish 
rights — all formed a kaleidoscopic 
background of frothing and con- 
flicting currents in which Rabbi 
Moses Sofer towered like a beacon 
light above the swirling waters of 
religious, political, and economic 
change that threatened and con- 
fused the Jewish community of his 
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day. 

Rabbi Moses Sofer was a genius 
in the tradition of Rashi and other 
great scholars who illuminated his 
family tree. At the age of sixteen he 
had already completed all of the 
Talmud. In addition to genius, 
however, the Chatam Sofer also 
possessed great discipline and dedi- 
cation. For years, for example, in 
addition to his regular “learning” 
schedule, he would study, from Sat- 
urday nights until Monday nights, 
soaking his feet in cold water to 
keep awake and allowing only a 
slight interruption for one meager 
meal. Rabbi Moses Sofer found 
such concentration mecessary in 
order to maintain his high stand- 
ards of Torah scholarship because 
his days were filled with the endless 
problems of the great, and with 
voluminous writing that made him 
one of the most prolific authors of 
the first quarter of the 19th cen- 
tury. He left about 100 volumes in 
manuscript including his derashot 
on the Torah, the Five Megillot, 
and the Haggadah; his commentary 
on the Ramban’s Bible commen- 
tary; his novella Chiddushei To- 
rah Mosheh Sofer (from which the 
name Chatam Sofer is derived); 
comments on the Shulchan Arukh; 
historical notes; and, most impor- 


tant of all, his She’alot U’Teshuvot _ 


which involved massive corres- 
pondence with co-religionists in 
Germany, Italy, Holland, Switzer- 
land, Palestine and, of course, Aus- 
tria-Hungary. 

In 1860, having served as Rabbi 
of several communities, he was 
called to Pressburg to assume the 
pulpit of one of the most impor- 
tant congregations of Austria and 
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Hungary. There he spent the last 
23 years of his life, directing and 
teaching in the famous yeshivah of 
the city, preaching to his beloved 
congregation, and writing his ha- 
lakhic works. 

In dealing with the life and 
works of the Chatam Sofer, Rabbi 
Katz follows the classical form of 
exposition. His book is divided into 
» major divisions: a resume of his 
life, his attitude towards Eretz Yis- 
rael, his attitude towards the He- 
brew language, his battle with Re- 
form, his attitude towards secular 
learning, his conception of the indi- 
£ Vidual and society, and an inval- 
“ wable index to the responsa of the 
_ Chatam Sofer. Each of these sec- 
tions is: well thought out and re- 
veals profound scholarship and ex- 
tensive research into the extant ma- 
_ terial on the rabbi of Pressburg. 

Until Rabbi Katz’s illuminating 
volume appeared, Rabbi Sofer was 
identified as an extreme rightist in 
the matter of change and interpre- 
tation of Halakhah. The Chatam 
Sofer had himself proclaimed a 
clear challenge to all innovators in 
enunciating the overriding princi- 
ple of chadash assur min ha-Torah 
— that all that is new is prohibited 
by Torah. However, while it is true 
that the Chatam Sofer rejected 
change, his dictum was particularly 
directed against those who sought 
to employ change not within the 
framework of Halakhah but for the 
purpose of destroying Judaism. As 
the leader of Orthodox Jewry, and 
because of his own overflowing 
and energetic devotion to Torah, 
it was inevitable that the Chatam 
Sofer should become the outspoken 
and militant enemy of Reform. He 


considered the Reform philosophy 
an extension of the rationalism that 
was popular in his day. It agitated | 
against the historical and religious 
heritage that acknowledged differ- — 
ences between peoples, and it~ 
moved towards the abolition of all 
distinctions between nations as the 
guarantee of equal rights for all. 
His opposition to Reform, there- | 
fore, was based not only on the im- 
mediate perceptible breaches which 
the new movement was making in 
the structure of traditional Juda- 
ism, but on the insight, soon to be 
vindicated, that by eliminating the 
unique and peculiar religious and 
national qualities of Judaism, Re- 
form was leading to assimilation. It 
followed, therefore, that because 
the Reform movement attacked the 
very substance and essence of Ju- 
daism, its adherents should be te- 
garded as dissendents and heretics. 
Rabbi Sofer equated them with the 
Zadokites and the followers of 
Boethus, advocating their complete 


isolation from the body of Israel 


(“If their destiny was in my hands, 
I would separate them completely 
from our midst . . .”), and prohibi- 
ting marriage with them (“We 
should not give our daughters to 
their sons . . . They should be by 
themselves and we by ourselves 
.» +”) for “there is no compromise 
in matters of the soul.” 

_It was in order to strengthen the 
quarantine of Reform that, he pur- 
sued the principle of chadash assur 
min ha-Torah, ruling against vari- 
ation in the Siddur, prayer in the 
venacular, the use of musical in. 
struments in the service, prayer 
with uncovered head, mixed seating 
of men and women during religious 
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services, and the removal of the 
center bimah from the Synagogue. 
Where the integrity of Jewish law 
and practice were concerned, the 
Chatam Sofer would yield not an 
inch to change. “No single Jew 
even if his stature be like the tallest 
cedar . . . may ysemove the least 
of the customs of Israel . . . To-day 
he will hold this view and publicize 
it and tomorrow someone else will 
say the reverse . . . in the end they 
will permit a violation of the Torah 
itself.” Similarly he denounced the 
“free lancers,” preachers of doubt- 
ful credentials who passed as rab- 
bis, and the rabbis who failed 
through laxity or imadequacy to 
fulfill their sacred obligation. In 
several extreme instances he re- 
voked the semikhah of rabbis who 
had not discharged their duty ac- 
cording to the law. 

But in other religious matters, 
his voluminous legal opinions re- 
veal warmth, kindness, and gentle- 
mess in his approach to human 
problems. For example, he _in- 
veighed against the Burial Societies 
which extorted excessive fees for 
- their services, on one occasion say- 
ing “I find for the orphan (who 


quota of conscripts for the army, 
which was one of the abhorrent 
tasks that each kehillah had to ful- 
fill, the Chatam Sofer expressed 
shock and consternation that a 
community deferred shomrei mitz- 
voth and sent the non-religious 
Jews to the military. This he found 
to be a kind of kidnapping and not © 
to be tolerated. 

Similarly he was lenient in allow- 
ing Jews to remove their beards so 
long as a razor was not employed 
in the process. He points out dryly 
that “there were times when both 
Jews and non-Jews wore beards 
and there were times when both 
did not . . . so why the great ex- 
citement against those who have re- 
moved their beards . . .” 

In still other issues of Halakhah 
the Chatam Sofer was modern, 
open minded, and resilient, using 
personal research and experience 
to determine precisely the measure- 
aents referred to in the Torah and 
Talmud. To help clarify Passover 
questions, he conducted his own 
experiments with grains of wheat 
to demonstrate the rate of speed of 
germination. He also employed 
anatomical models of the male and 
female human figures to facilitate 
instruction for his students in the 
laws of. taharah. 

This modernity was reflected in 
the Chatam Sofer’s defense of sec- 
ular learning, generally unheard of 
among the rabbis of his day. In 
this respect Rabbi Katz differs 
strongly with Weiss, Dubnow, and 
thers who maintained that Rabbi 
Sofer was against secular learning. 
Rabbi Katz quotes the following 


— enlightening statement by the Cha- 


tam Sofer: “All secular knowledges 


/ 
g harecd ar 
amount) ... and if they (the 
Chevra Kaddisha) will not agree 
. . - I will hire men from out of 
town to bury the dead. . .” 
3 In the vexatious problem of the 
agunah, he rendered liberal de- 
‘cisions accepting the notification 
-of the military authorities as valid 
evidence of the death of'a Jewish 
soldier in order to establish his 
, ‘wife as a widow and, therefore, 
free to remarry. 
In the matter of providing 2 ss 
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are doorways and gateways to To- 
rah . . . Without the knowledge 
of anatomy [dissection] one cannot 
know the laws of terefot properly. 
And the sciences of mathematics 


and geometry are necessary for. 


[the study of] sukkah, and so on 


The Chatam Sofer placed only 
one reservation on secular studies, 
that they be recognized as second- 
ary to Torah and not as ends in 
themselves to the exclusion of To- 
rah as the Haskalah had pro- 
claimed. 

The Chatam Sofer’s bitter battle 
with Reform Judaism was not con- 
fined only to the arena of religious 
observance and ritual. Reform had 
in principle separated the idea of 
Shivat Zion from the formal con- 
tent of its religious structure and 
denied the centrality, and even va- 
lidity, of Jewish nationalism and 
Eretz Israel. Shivat Zion, for Re- 
form was a manifestation of na- 
tionalism that had no claim on the 
loyalty of the new “Germans of the 
Mosaic faith.” It placed its confi- 
dence, rather, in the saving power 
of emancipation as a substitute for 
the national aspirations of the Jews. 
Reform willingly embraced the gift 
of equal rights together with its 
implicit denial of Zion, thereby 
exchanging the age-old hope of 
Shivat Zion for a tenuous promise 
of political freedom and local cit- 


The Chatam Sofer, however, de- 
fined the Love of Zion as an inte- 
gral part of Torah observance. 
Shivat Zion was a mitzvah as bind- 
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ing as any other, and its fulfillment 
was protection against the “Galut 
which is like a grave” for “the ga- | 
lut threatens the very existence of 
our people.” The Chatam Sofer 
bravely seconded the assertion of © 
Moses Hess that “if it were true 
that Jewish emancipation in the Di- 
aspora conflicts with Jewish nation- 
alism, then it was the duty of Jews 
to sacrifice the first for the sec- 
ond.” Rabbi Sofer’s justification for 
even the theoretically possible sur- 
render of emerging equal rights 
was based on the belief that 
“wherever we may physically re- 
side, we dwell spiritually on the 
soil of Eretz Israel and the loyalty 
to Eretz Israel take precedence 
over-all others.” So strong was his 
love for Israel that he agreed fully 
with Rabbi Zvi Hirsch Kalisher in 
the denial that the coming of the 
Messiah was a prerequisite to the 
settling of the Holy Land. On the 
contraray, he urged wide aliyah 
and active effort and support in be- 
half of the burgeoning ideal of Zi- 
onism. For himself he prayed “May 
the Lord bless me with the privi- 
ilege to be among those who return 
to Zion.” 

The Life and the Works of the 
Chatam Sofer presents a clear and 
complete picture of one of the 
greatest of our Achronim. Rabbi 
Katz had made an excellent con- 
tribution by including, in addition, 
the will of the Chatam Sofer, ex- 
cerpts from his diary, a valuable 
list of his religious customs, minha-- 
gim, and an extensive index to his 
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A Jewish Child is Born: The History and Ritual of Circumci- 
sion, Redemption of Firstborn Son, Adoption, Conversion and 
Choosing and Giving Names, by NATHAN GOTTLIEB (New 
York: Block Publishing Company, 1960) 


Reviewed by 
Immanuel Jakobovits 


‘If a man can be judged by the 
friends with whom he consorts, the 
character of an age can be assessed 
by the popular books it produces. 
Not so very long ago “Rashi Chu- 
mashim” and the Talmud ranked 
high on the Jewish. best-sellers list, 
indicating a high level of Jewish 
literacy. Then the wars “filled the 
earth with violence” (va-timalei ha- 
aretz CHaMaS), and the Jewish 
classics to be found in most homes 
were reduced to CHumashim, Ma- 
chazorim, and Siddurim. Now even 
these books have largely disap- 
_ peared, to be replaced by elemen- 
tary guides and manuals of a “Ju- 
daism Without Tears” type. 

A Jewish Child is Born is the 
latest addition to the growing liter- 
ature of this genre. In a simple 
style, the book describes important 
items, such as the principal laws 
on circumcision and the redemp- 
tion of the firstborn, along with 
trifles like the text of invitation 
cards to a Berit Milah and the 
menu to be served at the festivities 
{complete with chick peas!). 
Scraps of rabbinical counsel on 
‘such complex procedures as adop- 
tions and conversions intermingle 
‘merrily with irrelevancies like the 
long dissertation on the quaint cus- 
‘tom in some isolated places cere- 
‘moniously to cut a boy’s hair at 
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the age of three years and to give 
the equivalent of its weight in coins 
to the poor. Nothing is left to 
chance. The book even spells out 
how the mother is to greet her 
newly-circumcised son: “Mazel- 
tov; you are a little Jewish boy 
now,” though elsewhere the author 
rightly states that circumcision “‘is 
not a sacrament which inducts the 
infant into Judaism.” The volume 
also includes the texts of blessings 
and prayers (some transliterated in 
English characters), but their se- 
lection seems quite arbitrary. Why, 
for instance, the Shema and Psalm 
cxxi (which have nothing to do 
with a Berit) should be featured in 
full when the special benedictions 
following the ritual and the grace- 
after-meals are omitted, is difficult 
to understand. 

The main emphasis, however, is 
duly placed on the rite itself, to- 
gether with its religious, historical, 
and medical significance. While the 
author rightly points out that “the 
medical endorsement is not the 
glory of Judaism; it is a footnote,” 
he mentions the interesting facts 
that the prothrombin level (the 
substance necessary for blood clot- 
ting which, if low, predisposes to 
free bleeding) reaches normal lim- 
its only by the eighth day and that, 
according to some recent research, 
circumcised men and their wives 
are almost immune to certain types 
of cancer. Useful, too, is the fairly 
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comprehensive list of male and fe- 
male names in Hebrew and English 
(with their etymology) occupying 
the last fifteen pages of the volume. 

The heart of the book (in more 
than one sense) is devoted to the 
insistent and repeated plea of the 
author, himself a professional Mo- 
hel, that parents engage not physi- 
cians but licensed Mohalim to per- 
form the operation. For the rite is 
' to be of the greatest religious, not 
medical, significance. Even the 
presence of a rabbi cannot turn an 
act performed as surgery into a 
deeply religious symbol. In order 
to strengthen their confidence in 
the Mohel, the frightened parents 


are painstakingly assured that the » 


religious practitioner, “constantly 
progressing in skill and knowledge, 
has rendered circumcision an art 
of flawless perfection.” This is of 
course true, though hardly because 
“all instruments in use for circum- 
cision today were invented and per- 
fected by those who practiced Mi- 
lah as a profession.” The superi- 
ority of a ritual over a surgical 
circumcision (acknowledged by 
many doctors themselves) is simply 


» due to the fact that the ritual act 


is performed in accordance with di- 
vine instructions, and that the tradi- 
tional Mohel has nearly four thou- 
sand years of experience more be- 
hind him than the modern surgeon. 
In fact, as timely and important as 
the advice to prefer Mohalim to 
physicians would have been a 


warning against “ritual circumci- 
sers” employing untraditional me- 
thods and new-fangled instruments 
which may be religiously objection- 
able and of questionable medical 
value. 

In the absence of any rival books 


on the subject, Rabbi Gottlieb’s 


presentation will doubtless remain 
the standard work in the field until 
superseded by another effort. It is 
to be hoped, however, that any new 
edition of the present volume will 
eliminate such exasperating howl- 
ers as “There was a time when 
gold coin was used (for the re- 
demption of the firstborn), but 
since . . . the United States went 
off the gold standard, silver coins 
have served the purpose” (in fact, 
gold coins were never used, since. 
the Bible insists on silver curren- 
cy), and “The rabbis of the Middle 
Ages did not especially favor con- 
tinuation of redemption of the first- 
born . . . They could not abolish 
it. But they limited it by providing 
that the ceremony need not be per- 
formed if the mother was the 
daughter of a Kohen or a Levite” 
(this is nonsense; the “limitation” 
—far from being a medieval in- 
novation—is implied in the origi- 
nal biblical legislation and clearly 
set forth in the Talmud [Bekhorot 
13a, 47]). The addition of a bibli- 
ography, listing books and articles 
for further reading, would also en- 
hance the work as a handy guide 
to parents and educators. 
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Tomer Devorah, by Rabbi Moses CorDOvERO, edited by Nissan 
Waxman, with notes and supplements (New York: Shoshanim 


Publishing Company, 1960) 
Reviewed by Nathan Drazin 


Rabbi Moses Cordovero (usually 
abbreviated ReMaK) was born in 
Safed, Palestine, in 1552. He stud- 
ied under two famous masters: Tal- 
mud and law under Joseph Caro, 
- author of the Shulchan Arukh; and 
Kabbalah under his brother-in-law, 
Solomon Halevy Alkabetz, author 
of the popular Sabbath hymn, Le- 
khah Dodi. Cordovero’s magnum 
opus, Pardes Rimmonim (“Garden 
of Pomegranates”), hailed as “the 
clearest and most rational exposi- 
tion of the main teachings of Kab- 
balah,” has been reprinted many 
times. Parts of it have also been 
translated into Latin. 

The work under present consid- 
eration, Tomer Devorah (“Palm of 
Devorah”), is a treatise on Jewish 
ethics and morals. It is based whol- 


ter deals with the thirteen attributes 
of God as found in Micah 7:18-20, 
and includes practical suggestions 
on how man may emulate each of 
these lofty attributes; the second 
part consists of nine chapters that 
deal with the ten Sefirot or emana- 
tions of which the Kabbalah 
speaks. Each-of these Sefirot sug- 
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gests an ethical ideal to which man 
may aspire in order to be God-like. 
While this second part of the work 
is primarily based on the Kabba- 
lah, the kabbalistic terms are held 
down to a minimum, so that even 
one entirely unfamiliar with the 
Kabbalah may derive great profit 
from this work, an outstanding 
classic in Jewish ethical literature. 

Rabbi Nissan Waxman’s chief 
contribution in this publication is 
that of making available a well- 
edited and beautifully printed copy 
of the work. To appreciate his pain- 
staking and devoted efforts, one 
need only compare the present vol- 
ume with any of the numerous edi- — 
tions of this work that have ap- 
peared in the past. The difference 
is immediately apparent and strik- 
ing. In addition, Rabbi Waxman 
has contributed extensive notes, 
helpful indices, and a biographical 
sketch of the author and his times. 
Moreover, he also contributed a 
specially compiled “Symposium on 
Lovingkindness” consisting of five 
essays from the ethical teachings of 
five saintly rabbis and leaders of 
the past two generations, most of 
whom Rabbi Waxman had the good 
fortune to have as his instructors 
and mentors. The editor also in- 
cluded three other interesting sup- 
plements of his own that relate di- 
rectly or indirectly to Cordovero’s 
treatise. 

This is the second volume that 
Rabbi Waxman has edited in the 
last fifteen years. In 1946 he edited, 


ly on the doctrine of Imitatio Dei, 

that man ought always walk in the 

: ways of God (Deut. 11:22) by im- 

: itating His attributes of lovingkind- 
ness, justice, and mercy, which em- 

| anate in boundless measure upon 
all creatures, including the unde- 

serving. The work may be said to 

: consist of two parts: the first chap- 
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together with Rabbi Michel Fein- 
stein, Maalot ha-Torah (“The Vir- 
tues of the Torah”) by Rabbi Ab- 
raham Ragoler of Vilna. Rabbi 
Waxman obviously feels that good 
ethical literature is both appropri- 
ate and desirable for our present 
generation. One senses this convic- 
tion especially in the present vol- 
ume in the inspiring quotations, 
stories, and experiences he relates 
in his notes of the immortal Cha- 
fetz Chayyim and others; these 
show how the wicked may be more 
effectively influenced with love and 
kindness than with zealous chastise- 
ment and reproach. In our age of 
ideological conflict it is well to 
ponder this book’s teaching unli- 
mited love and mercy. Rabbis and 
educators would certainly act wise- 
ly in utilizing this work as a text 
in- special study groups. 

The present reviewer would like 
to offer a few suggestions for future 
editions. A brief supplement to ex- 
plain the Kabbalistic terms em- 
ployed in Cordovero’s treatise, that 
vray be taken in part from Moses 
Hayyim Luzzatto’s General Princi- 
ples of Kabbalah, would certainly 
contribute to the greater apprecia- 
tion of the work by the less ad- 
vanced student. Also, the very fine 
interpretation on pages 95 to 97, 


primarily based on Isaiah 6:8, °. 
ought also be credited to Binah la- 
Ittim of Rabbi Azariah Pigo (1579- — 
1647), chapter 62. | | 

Moreover, the reviewer would 
like to see the volume include dis- 
cussion of the reason or reasons 
that prompted Cordovero to name 
his work Tomer Devorah, taken . 
from Judges 4:5. Was Cordovero 
influenced by the fact that the He- 
brew pronounciation of Devorah 
has common elements with his own 
surname? Or was he influenced by 
the talmudic comment on Tomer 
Devorah in Megillah 14a, in which 
he saw the possible elaboration of 
an important kabbalistic notion that 
is the kernel of all ethics? Or was 
this treatise intended only as a 
seventieth part of a much larger — 
work that Cordovero was contem- 
plating, The Seventy Palms (Ex- 
odus 15:27 and Numbers 33:9), - 
as indicated by the report of his 
contemporary Rabbi Moses Basul- 
lah, quoted on p. 2 of the present 
volume? | 

Despite these minor omissions, 
Rabbi Nissan Waxman has pro- 
duced a magnificent little volume 
for which he deserves the gratitude 
of all lovers of Hebrew literature 
in general and particularly students _ 
of Jewish ethical literature. 
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BRIEFLY NOTED 


Halikhot Taf Shin Khaf ed. by 
Meir CHorav (Jerusalem: Reli- 


gious Department of the Jewish 


.National Fund and Keren Wolf- 
son, 1959) 

_ There seems to be no other pur- 
pose for the publication of this 
book but that money was available 
for it. Otherwise, there can be no 
explanation for its general lack of 
purpose or planning. It is a con- 
glomeration of dry statistics, cal- 
_ endar facts, halakhic articles by the 

late Chief Rabbi Herzog, of blessed 
memory, educational studies, and 
- political essays. Some of the arti- 
cles are important and are written 
by first rate scholars. Others are 

completely out of place. Even a 

superficial job of editing would 
-have rescued the more important 

articles from the oblivion to which 
they are doomed by the book’s 


make-up. 


How the Hebrew Language Grew 
by Epwarp Horowi1z (N. Y., 
Jewish Education Committee 
Press, 1960) 

The growth and development of 
Hebrew, and language in general, - 
are described in a delightfully in- 
teresting and fascinating manner. | 
Rabbi Horowitz traces the roots 
of verbs and nouns, categorizing 
them into specific patterns, thereby 
enabling the modern student of 
Hebrew to formulate words rela- 
ting to almost any subject. Some of 
his theories, however, seem a bit* 
far afield. He maintains, for ex- 
ample that ishah is not a derivative 
of ish, despite the biblical quota- 
tion to the contrary (Genesis 
2:23). Likewise he believes that 
“jockey” is a derivative of “Jacob,” 
“Yohanan.” The book certainly 
can be recommended to all students 


of Hebrew. 
Louis M. Tuchman 
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Sefer Ha-Niyar by GERSION APPEL 
(New York: Sura Institute, 
1960) 


An important source for Hala- 
khah, and especially for the de- 
. velopment of various minhagim, 

this long-neglected work by = 
anonymous Tosafist 
surrected with painstaking 
acting labor by Dr. Gersion Appel. 
The author has brought both an ex- 
_ cellent talmudic background and a 
fine scientific outlook to his task, 
and has used two manuscripts in 
preparing the book. The present 
volume consists of the first part 
only. An excellent work, for which 
both the author and Sura Institute 
should be commended. _ 

Meir Shmueli 


The Jewish Dietary Laws: Their 
Meaning for Our Time by Sa- 

MUEL H, DresNneR; A Guide to 

- Observance by SEYMOUR SIEGEL 
(New York: Burning Bush 
Press, 1960) 


A well-written booklet covering 
the rationale of the Jewish dietary 
laws and a concise set of rules re- 
garding their observance in the 
' Jewish home, it is no doubt in- 


tended to inspire those who do - 


not have a kosher home. Holi- 
ness is regarded as the major mo- 
tivation, with reference to Albert 
Schweitzer’s “Reverence for Life.” 
This booklet, however, contains el- 
ements that destroy the very -es- 
sence of its avowed purpose. The 
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authors, Conservative rabbis, refer 
to the laws of Shechitah as “pro- 
bably dating back to the Biblical 
times,” thus pulling the rug from 
under Kashrut laws by casting 
doubt on their divine origin. Nei- 
ther the human approach nor the 
humane approach can take the 
place of the absolute religious 
foundation upon which Judaism is 
built. In the specific regulations 
listed there are several deviations 
from the accepted ruling of Torah 
authorities. Sturgeon and swordfish. 
are mentioned as kosher fish. Nik- 
kur, or de-veining of the meat, is 
not mentioned as a requirement. 
The waiting period between meat 
meals and dairy meals is given as 
optional, varying from one hour 
to six hours. The authors also give 
permission, by authority of the 
Rabbinical Assembly, to eat non-_ 
meat meals cooked in non-kosher | 
utensils in restaurants while on a 


trip. 
Harry Bloxenheim 


The World of the Sephardim, by 
ve Poor, RAPHAEL 
PaTal, and ABRAHAM LOPES | 
Carpozo (New York: Herzl 
‘Press 1960) | 


A welcome exception to the nor- - 
mal run of this series, this pamphlet 
consists of three short articles on 
the Sephardic branch of our peopie, 
their liturgy, halakhah, folkways, 
and history. Some brief anecdotes 
of Rabbi Pool’s varied and exotic 
travels serve to illustrate the histor- 
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ical background of Sephardic Jew- 
ry. Mr. Patai devotes himself spe- 
cifically to folklore and the Rev. 
Cardozo discusses Sephardic litur- 
gical and popular music. Appended 
to the last essay is a series of musi- 
cal illustrations. The reading of a 
booklet such as this can serve to 
remi..d us of the richness of culture 
that is ours as Jews. 


Report on Israel, by GERTRUDE 
SAMUELS (Herzl Press: New 
York, 1960) | 
This handy booklet reprints 

some examples of journalistic re- 

porting about modern-day Israel 
which originally appeared in The 

New York Times. A short article 

on Elath appears for the first time. 

All of the articles are primarily 


Aryeh Nirbock 


_ concerned with immigration, immi- 


grants, and new settlements. 
Aryeh Nirbock 


Herzl Speaks, Herbert Parzen, ed. 
(Herzl Press: New York, 1960); 
Theodor Herzl (The Birth of 
Jewish Statesmanship) by 
EMANUEL NEUMAN (Herzl 
Press: New York, 1960) 

It is natural that the Herzl Press 
would devote at least a portion of 
its ouput to materials concerning 


. . the founder of the modern Zionist 


organization, Theodor Herzl. These 
two pamphlets provide a handy 
source for material about and by 
Herzl. Their brevity and the lack 
of any index in the case of the col- 
lection of quotations, however, 
somewhat limit their usefulness. 
Aryeh Nirbock 


Zionism Under Soviet Rule (1917- 
1928) by Gumo G. GOLDMAN 
(New York: Herzl Press 1960) 
How totalitarianism could trans- 

form the birthplace of modern Zi- 

onism into a country completely 
cut off from world Jewry and the 

Zionist movement is the subject of 

this brief monograph. The various 

steps taken to outlaw the spectrum 
of Zionist parties in the Soviet 


Union in the decade following the 


Revolution, are all set forth in 
some detail. While the booklet 


gives some attention to the sup- 


pression of Jewish cultural life, it 
does not pay the same attention to 
an equally important facet of that 
program—Communist suppression 
of religious institutions and activ- 
ities, which in the case of the Sovi- 
et’s Jews, is more closely connected 
with the general Soviet Jewish pro- 
gram than with amy general anti- 
religious effort. On the destruction 
of Zionist organization and as a 
brief object lesson in totalitarian 


methodology, the work is more 


than adequate. 
Aryeh Nirbock 


Nachum Sokolow: Servant of His 
People by Simcua KLING (New 
York: Herzl Press, 1960) 


Both the Zionist and the student 


of Zionism will welcome this bio- 
graphy of one of the early leaders 


of the movement and one of the 


staunchest supporters of Herzl's 
political Zionism. Sokolow felt that 
this was not an end in itself. A 
strong revival of Jewish culture 
would help fulfill the true and 
final goal of the Zionist. The book 
depicts Sokolow in his many facets 
as Zionist, writer, leader, essayist, 
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- biographer and critic and editor. 
Rabbi Kling is to be commended 
for bringing the events in the life 
of this important personality to 
light for the first time. 
Louis M. Tuchman 


Herzl's “Life in Pictures (New 

York: Herzl Press, 1960) 

This series of photographs, pub- 
lished for the Herzl Centennial, 
actually represents a pictorial his- 
- tory of the life of the founder of 
political Zionism and the growth 
of the Zionist movement. There are 
forty photographs in all, showing 
scenes of Herzl’s birthplace, his 
youth, his maturity, and the be- 
ginnings of the movement. The last 
ten photographs are of scenes in 
Israel. Despite some very fine pic- 
tures in this collection, the pub- 
lication is over-priced. 

Louis M. Tuchman 
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The Nature of Judaism by SAMUEL 
UMEN (N. Y.: Philosophical Li- 
brary, 1961) 

This simply and lucidly written 
book is designed to acquaint the 
uninformed layman with such top- 
ics as God, Bible, synagogue, wor- 
ship, ghetto, etc. In the spirit of 
Reform Judaism, the author strives 
to convince the reader that “Juda- 
ism owes its life . . . to Reform.” 
Platitudes of yesteryear are re- 
peated and one could never guess, 
for example, by reading this book 
that sociologists are taking a new 
look today at life in the ghetto. No 
longer may one be dogmatic about 
the “evils” of the ghetto, and ac- 
cuse (as the author does) the 
dwellers therein of “narrowness,” 
and “congealed ways, habits, and 


outlooks.” 
Abraham N. AvRutick 
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BIBLICAL CRITICISM 
To THE EDITOR OF TRADITION: 

Rabbi Kapustin has done Ortho- 
doxy a service in his attempt to in- 
dicate an acceptable attitude to- 
wards Biblical criticism. His posi- 
tion with regard to textual criticism 
follows Hoffmann when he tells us 
that the Masoretic text is “as old as 
Holy Scripture itself.” 

But Rabbi Kapustin must know 
that our oldest Masoretic texts date 
from medieval times. Furthermore, 
he cannot be unaware of the dis- 
covery in the Dead Sea Scrolls of 
Hebrew texts differing from the 
Masoretic ones. He must know 
that these scrolls are approximate- 
ly one thousand years older than 
our oldest Masoretic texts. | 
__ Of these Dead Sea Scrolls both 
Hebrew Isaiah scrolls exhibit vari- 
ants from the Masoretic text. Even 
the Hebrew University Scroll which 
is much closer to the Masoretic 
text than the St. Mark’s Monastery 
one has a three page list of vari- 


ant readings (Sukenik, Otzar ha- 
Megilot ha-Genuzot (Jerusalem: 
5715] pp. 28-30). 

Modern scholars have refuted 
the methods previously used to ex- 
plain away Septuagint’ variant 
readings. They have demonstrated 
that the Septuagint translators did 
not always translate to suit their 
fancy but instead followed He- 
brew manuscripts which had other, 
and sometimes clearer, readings 
than the Masoretic text (Skehan in 
B.A.S.O.R., #136 [1954]). 

In these Dead Sea Scrolls we 
can see the Masoretic text in the 
making. By inspection, Hoffman’s 
position is untenable. 

Which text did the individual 
Prophet actually write down? As 
matters stand today we can never 
be certain. Whenever a variant is 
reached it is then subject to dis- 
cussion. 

A position such as the one 
poused above has little effect Jon 
Orthodoxy’s key dogma in the 


265 


J 
J 

‘ 


TRADITION: A Journal of Orthodox Thought 


sense that whereas Torah is still 


min ha-Shamayim, Sofrim are not.. 


SHELDON R. BRUNSWICK 
The University of Chicago 
Oriental Institute 


RABBI KAPUSTIN REPLIES: 


There is no inherent contradic- 
tion between the position taken in 
the article and the well known in- 
formation contributed by Mr. 
Brunswick. The general reliability 
of the Masoretic text as maintained 
by tradition cannot be shaken 
either by a few variants found in 
manuscripts older than our Maso- 
retic text — most of them of an 
orthographical nature — or by the 
reasonable assumption “that the 
Septuagint translators did not al- 
_ ways translate to suit their fancy.” 
Even granting that the Septuagint 
“followed Hebrew manuscripts 
which had other, and sometimes 
clearer readings than the Masoretic 
text” does not justify the general 
preference of the Septuagint over 
the latter, nor has such a sweeping 
suggestion been made in recent 
years. The Septuagint problem is 
still with us. 

- For our position it is irrelevant 
whether or not the Masoretic text 
could be “improved” by some well 
authenticated variants from older 
manuscripts or versions. After all 


tradition takes 


it is well known that there are some 
differences in the Masoretic tradi- 
tion itself and also in some tal- 
mudic renderings of biblical quota- 
tions, in which case the Masoretic 
preference (see 
Hoffman op. cit. and H. Ehrentreu, 
Minchah Tehorah p. 119 ff.). 
“Which text did the individual 
prophet actually write down?” We 
would agree that “whenever a var- 
iant is reached it is then subject to 
discussion.” Yet Hoffmann’s posi- 
tion as quoted in the article is not 
untenable at all. “Even if we had 
to concede that in certain places 
the text has not remained inviolate, 
we must, on the other hand, con- 
cede that we are lacking all means 
to restore a text written under ru- 
ach ha-kodesh. Every conjecture, 


no matter by how many exegetical 


and historical and critical argu- 
ments it may be supported, does 
not offer us even the probability 
that the Prophet or the writer of 
Holy Scripture wrote in this form 
and not as in the text before us.” 
On the premise granted by Mr. 
Brunswick that “Torah is still min 
ha-Shamayim,” textual conjectures 
become methodologically impossi- 
ble in the sense that no degree of 
certainty or even probability can 
be ascribed to them. They may 
furnish interesting material for 


speculation. 
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